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COURSE DESCRIPTION & OBJECTIVES

After completion of this course, students will be able to understand trade secrets, how to apply trade secret
agreements in employment, litigation, joint ventures, supplier agreements, and with customers.

GRADING & PARTICIPATION

Grading for the course will be based on a final in-class exam, which is subject to modification based
upon course participation and attendance. The final exam comprises a mixture of true and false and
short essay questions.
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Westlaw.

West's Annotated Code of Virginia Currentness
Title 59.1. Trade and Commerce
=+ Chapter 26. Uniform Trade Secrets Act (Refs & Annos)
= § 59.1-336. Short title and definitions

As used in this chapter, which may be cited as the Uniform Trade Secrets Act, unless the context requires otherwise:

“Improper means” includes theft, bribery, misrepresentation, use of a computer or computer network without
authority, breach of a duty or inducement of a breach of a duty to maintain secrecy, or espionage through
electronic or other means.

“Misappropriation” means:

1. Acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret
was acquired by improper means; or

2. Disclosure or use of a trade secret of another without express or implied consent by a person who
a. Used improper means to acquire knowledge of the trade secret; or
b. At the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was
(1) Derived from or through a person who had utilized improper means to acquire it;
(2) Acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use;

(3) Derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or

(4) Acquired by accident or mistake.

“Person” means a natural person, corporation, business trust, estate, trust, partnership, association, joint venture,
government, governmental subdivision or agency, or any other legal or commercial entity.

“Trade secret” means information, including but not limited to, a formula, pattern, compilation, program, device,
method, technique, or process, that:

1. Derives independent economic value, actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or
use, and

2. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
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Page 6
=+ § 59.1-337. Injunctive relief

A. Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an additional
reasonable period of time in order to eliminate commercial advantage that otherwise would be derived from
the misappropriation.

B. In exceptional circumstances, an injunction may condition future use upon payment of a reasonable royalty
for no longer than the period of time for which use could have been prohibited. Exceptional circumstances
include, but are not limited to, a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation that renders a prohibitive injunction inequitable.

C. In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

-+ § 59.1-338. Damages

A. Except where the user of a misappropriated trade secret has made a material and prejudicial change in his
position prior to having either knowledge or reason to know of the misappropriation and the court determines
that a monetary recovery would be inequitable, a complainant is entitled to recover damages for misappropriation.
Damages can include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. If a complainant is unable to prove a
greater amount of damages by other methods of measurement, the damages caused by misappropriation can
be measured exclusively by imposition of liability for a reasonable royalty for a misappropriator's
unauthorized disclosure or use of a trade secret.

B. If willful and malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection A of this section, or $350,000 whichever amount is less.

- § 59.1-338.1. Attorneys' fees

If the court determines that (i) a claim of misappropriation is made in bad faith, or (ii) willful and malicious
misappropriation exists, the court may award reasonable attorneys' fees to the prevailing party.

=+ 8§ 59.1-339. Preservation of secrecy
In an action under this chapter, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include:
1. Granting protective orders in connection with discovery proceedings;
2. Holding in-camera hearings;
3. Sealing the records of the action; and

4. Ordering any person involved in the litigation not to disclose an alleged trade secret without prior court
approval.

-+ 8 59.1-340. Statute of limitations

An action for misappropriation shall be brought within three years after the misappropriation is discovered or
by the exercise of reasonable diligence should have been discovered. For the purposes of this section, a
continuing misappropriation constitutes a single claim.
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= § 59.1-341. Effect on other law

A. Except as provided in subsection B of this section, this chapter displaces conflicting tort, restitutionary, and
other law of this Commonwealth providing civil remedies for misappropriation of a trade secret.

B. This chapter does not affect:

1. Contractual remedies whether or not based upon misappropriation of a trade secret; or
2. Other civil remedies that are not based upon misappropriation of a trade secret; or

3. Criminal remedies, whether or not based upon misappropriation of a trade secret.
= § 59.1-342. Omitted

-+ 8§ 59.1-343. Time of taking effect

This chapter shall become effective on July 1, 1986, and shall not apply to misappropriation occurring prior to
the effective date. With respect to a continuing misappropriation that began prior to the effective date, the
chapter also shall not apply to misappropriation that occurs after the effective date.

END OF DOCUMENT
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Westlaw.

United States Code Annotated Currentness
Title 18. Crimes and Criminal Procedure (Refs & Annos)
g Part I. Crimes (Refs & Annos)
-+ Chapter 90. Protection of Trade Secrets

=+ 8§ 1831. Economic espionage

(a) In general.--Whoever, intending or knowing that the offense will benefit any foreign government, foreign
instrumentality, or foreign agent, knowingly--

) steals, or without authorization appropriates, takes, carries away, or conceals, or by fraud,
artifice, or deception obtains a trade secret;

2 without authorization copies, duplicates, sketches, draws, photographs, downloads, uploads, alters,
destroys, photocopies, replicates, transmits, delivers, sends, mails, communicates, or conveys a trade secret;

3) receives, buys, or possesses a trade secret, knowing the same to have been stolen or
appropriated, obtained, or converted without authorization;

(4) attempts to commit any offense described in any of paragraphs (1) through (3); or

(5) conspires with one or more other persons to commit any offense described in any of
paragraphs (1) through (3), and one or more of such persons do any act to effect the object
of the conspiracy, shall, except as provided in subsection (b), be fined not more than $5,000,000
or imprisoned not more than 15 years, or both.

(b) Organizations.--Any organization that commits any offense described in subsection (a) shall be fined not more
than the greater of $10,000,000 or 3 times the value of the stolen trade secret to the organization, including expenses
for research and design and other costs of reproducing the trade secret that the organization has thereby avoided.

=+ § 1832. Theft of trade secrets

(a) Whoever, with intent to convert a trade secret, that is related to a product or service used in or intended for use
in interstate or foreign commerce, to the economic benefit of anyone other than the owner thereof, and in- tending
or knowing that the offense will, injure any owner of that trade secret, knowingly--

(1) steals, or without authorization appropriates, takes, carries away, or conceals, or by fraud, artifice, or
deception obtains such information;

(2) without authorization copies, duplicates, sketches, draws, photographs, downloads, uploads, alters,
destroys, photocopies, replicates, transmits, delivers, sends, mails, communicates, or conveys such
information;

(3) receives, buys, or possesses such information, knowing the same to have been stolen or appropriated,
obtained, or converted without authorization;

(4) attempts to commit any offense described in paragraphs (1) through (3); or

(5) conspires with one or mare other persons to commit any offense described in paragraphs (1) through (3),
and one or more of such persons do any act to effect the object of the conspiracy, shall, except as
provided in subsection (b), be fined under this title or imprisoned not more than 10 years, or both.

(b) Any organization that commits any offense described in subsection (a) shall be fined not more than
$5,000,000.
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=+ § 1833. Exceptions to prohibitions
This chapter does not prohibit—
(1) any otherwise lawful activity conducted by a governmental entity of the United States, a State, or a politic-

al subdivision of a State; or

(2) the reporting of a suspected violation of law to any governmental entity of the United States, a State, or a
political subdivision of a State, if such entity has lawful authority with respect to that violation.

= § 1834. Criminal forfeiture
Forfeiture, destruction, and restitution relating to this chapter shall be subject to section 2323, to the extent
provided in that section, in addition to any other similar remedies provided by law.

=+ 8§ 1835. Orders to preserve confidentiality
In any prosecution or other proceeding under this chapter, the court shall enter such orders and take such other
action as may be necessary and appropriate to preserve the confidentiality of trade secrets, consistent with the
requirements of the Federal Rules of Criminal and Civil Procedure, the Federal Rules of Evidence, and all oth- er

applicable laws. An interlocutory appeal by the United States shall lie from a decision or order of a district court
authorizing or directing the disclosure of any trade secret.

-+ § 1836. Civil proceedings to enjoin violations
(a) The Attorney General may, in a civil action, obtain appropriate injunctive relief against any violation of

this chapter.

(b) The district courts of the United States shall have exclusive original jurisdiction of civil actions under this
section.

= § 1837. Applicability to conduct outside the United States
This chapter also applies to conduct occurring outside the United States if—

(1) the offender is a natural person who is a citizen or permanent resident alien of the United States, or an
organization organized under the laws of the United States or a State or political subdivision thereof;
or

(2) an act in furtherance of the offense was committed in the United States.

= § 1838. Construction with other laws

This chapter shall not be construed to preempt or displace any other remedies, whether civil or criminal,
provided by United States Federal, State, commonwealth, possession, or territory law for the misappropriation
of a trade secret, or to affect the otherwise lawful disclosure of information by any Government employee un-
der section 552 of title 5 (commonly known as the Freedom of Information Act).


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=LK%2818USCAS1833%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=LK%2818USCAS1834%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS2323&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=LK%2818USCAS1835%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=LK%2818USCAS1836%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=LK%2818USCAS1837%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=LK%2818USCAS1838%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS552&FindType=L

Page 10
= § 1839. Definitions

As used in this chapter--

(1) the term “foreign instrumentality” means any agency, bureau, ministry, component, institution, association, or
any legal, commercial, or business organization, corporation, firm, or entity that is substantially owned, controlled,
sponsored, commanded, managed, or dominated by a foreign government;

(2) the term “foreign agent” means any officer, employee, proxy, servant, delegate, or representative of a foreign
government;

(3) the term “trade secret” means all forms and types of financial, business, scientific, technical, economic, or
engineering information, including patterns, plans, compilations, program devices, formulas, designs, proto-
types, methods, techniques, processes, procedures, programs, or codes, whether tangible or intangible, and
whether or how stored, compiled, or memorialized physically, electronically, graphically, photographically, or
in writing if--

(A) the owner thereof has taken reasonable measures to keep such information secret; and

(B) the information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable through proper means by, the public; and

(4) the term “owner”, with respect to a trade secret, means the person or entity in whom or in which rightful
legal or equitable title to, or license in, the trade secret is reposed.

END OF DOCUMENT
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Code of Federal Regulations
Title 16. Commercial Practices
Chapter I. Federal Trade Commission
Subchapter J. Rules Concerning Unfair Methods of Competition (Refs & Annos)
Part 910. Non—Compete Clauses (Refs & Annos)

§ 910.1. Definitions
As used in this part:

Business entity means a partnership, corporation, association, limited liability company, or other legal entity, or a division
or subsidiary thereof.

Employment means work for a person.
Non-compete clause means:

(1) A term or condition of employment that prohibits a worker from, penalizes a worker for, or functions to prevent a
worker from:

(i) Seeking or accepting work in the United States with a different person where such work would begin after the
conclusion of the employment that includes the term or condition; or

(i) Operating a business in the United States after the conclusion of the employment that includes the term or
condition.

(2) For the purposes of this part, term or condition of employment includes, but is not limited to, a contractual term or
workplace policy, whether written or oral.

Officer means a president, vice president, secretary, treasurer or principal financial officer, comptroller or principal
accounting officer, and any natural person routinely performing corresponding functions with respect to any business entity
whether incorporated or unincorporated.

Person means any natural person, partnership, corporation, association, or other legal entity within the Commission’s
jurisdiction, including any person acting under color or authority of State law.

Policy-making authority means final authority to make policy decisions that control significant aspects of a business entity
or common enterprise and does not include authority limited to advising or exerting influence over such policy decisions
or having final authority to make policy decisions for only a subsidiary of or affiliate of a common enterprise.

Policy-making position means a business entity’s president, chief executive officer or the equivalent, any other officer of
a business entity who has policy-making authority, or any other natural person who has policy-making authority for the
business entity similar to an officer with policy-making authority. An officer of a subsidiary or affiliate of a business entity
that is part of a common enterprise who has policy-making authority for the common enterprise may be deemed to have a
policy-making position for purposes of this paragraph. A natural person who does not have policy-making authority over
a common enterprise may not be deemed to have a policy-making position even if the person has policy-making authority
over a subsidiary or affiliate of a business entity that is part of the common enterprise.
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Preceding year means a person’s choice among the following time periods: the most recent 52—week year, the most recent
calendar year, the most recent fiscal year, or the most recent anniversary of hire year.

Senior executive means a worker who:

(1) Was in a policy-making position; and

(2) Received from a person for the employment:

(i) Total annual compensation of at least $151,164 in the preceding year; or

(ii) Total compensation of at least $151,164 when annualized if the worker was employed during only part of the
preceding year; or

(iii) Total compensation of at least $151,164 when annualized in the preceding year prior to the worker’s departure
if the worker departed from employment prior to the preceding year and the worker is subject to a non-compete
clause.

Total annual compensation is based on the worker’s earnings over the preceding year. Total annual compensation may
include salary, commissions, nondiscretionary bonuses and other nondiscretionary compensation earned during that 52—
week period. Total annual compensation does not include board, lodging and other facilities as defined in 29 CFR 541.606,
and does not include payments for medical insurance, payments for life insurance, contributions to retirement plans and
the cost of other similar fringe benefits.

Worker means a natural person who works or who previously worked, whether paid or unpaid, without regard to the
worker’s title or the worker’s status under any other State or Federal laws, including, but not limited to, whether the worker
is an employee, independent contractor, extern, intern, volunteer, apprentice, or a sole proprietor who provides a service to
a person. The term worker includes a natural person who works for a franchisee or franchisor, but does not include a
franchisee in the context of a franchisee-franchisor relationship.

§ 910.2. Unfair methods of competition
(a) Unfair methods of competition—

(1) Workers other than senior executives. With respect to a worker other than a senior executive, it is an unfair method
of competition for a person:

(i) To enter into or attempt to enter into a non-compete clause;
(i) To enforce or attempt to enforce a non-compete clause; or

(iii) To represent that the worker is subject to a non-compete clause.

(2) Senior executives. With respect to a senior executive, it is an unfair method of competition for a person:
(i) To enter into or attempt to enter into a non-compete clause;
(ii) To enforce or attempt to enforce a non-compete clause entered into after the effective date; or

(iii) To represent that the senior executive is subject to a non-compete clause, where the non-compete
clause was entered into after the effective date.

(b) Notice requirement for existing non-compete clauses—

(1) Notice required. For each existing non-compete clause that it is an unfair method of competition to enforce or
attempt to enforce under paragraph (a)(1)(ii) of this section, the person who entered into the non-compete clause with
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the worker must provide clear and conspicuous notice to the worker by the effective date that the worker’s non-
compete clause will not be, and cannot legally be, enforced against the worker.

(2) Form of notice. The notice to the worker required by paragraph (b)(1) of this section must:
(i) Identify the person who entered into the non-compete clause with the worker;

(i1) Be on paper delivered by hand to the worker, or by mail at the worker’s last known personal street
address, or by email at an email address belonging to the worker, including the worker’s current work
email address or last known personal email address, or by text message at a mobile telephone number
belonging to the worker.

(3) Exception. If a person that is required to provide notice under paragraph (b)(1) of this section has no record of a
street address, email address, or mobile telephone number, such person is exempt from the notice requirement in
paragraph (b)(1) of this section with respect to such worker.

(4) Model language. For purposes of paragraph (b)(1) of this section, the following model language constitutes notice
to the worker that the worker’s non-compete clause cannot legally be enforced and will not be enforced against the
worker.

Figure 1 to Paragraph (b)(4)—Model Language

A new rule enforced by the Federal Trade Commission makes it
unlawful for us to enforce a non-compete clause. As of [DATE EMPLOYER
CHOOSES BUT NO LATER THAN EFFECTIVE DATE OF THE FINAL
RULE], [EMPLOYER NAME)] will not enforce any non-compete clause
against you. This means that as of [DATE EMPLOYER CHOOSES BUT NO
LATER THAN EFFECTIVE DATE OF THE FINAL RULE]:

e  Youmay seek or accept a job with any company or any person—even if
they compete with [EMPLOYER NAME].
e You may run your own business—even if it competes with
[EMPLOYER NAME].
e  You may compete with [EMPLOYER NAME] following your
employment with [EMPLOYER NAME].
The FTC’s new rule does not affect any other terms or conditions of your
employment. For more information about the rule, visit [link to final rule
landing page). Complete and accurate translations of the notice in certain
languages other than English, including Spanish, Chinese, Arabic, Vietnamese,

Tagalog, and Korean, are available at [URL on FTC’s website].

(5) Safe harbor. A person complies with the requirement in paragraph (b)(1) of this section if the person provides
notice to a worker pursuant to paragraph (b)(4) of this section.

(6) Optional notice in additional languages. In addition to providing the notice required in paragraph (b)(1) of this
section in English, a person is permitted to provide such notice in a language (or in languages) other than English or
to include internet links to translations in additional languages. If providing optional notice under this paragraph (b)(6),
a person may use any Commission-provided translation of the model language in paragraph (b)(4) of this section.
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§ 910.3. Exceptions

(a) Bona fide sales of business. The requirements of this part shall not apply to a non-compete clause that is entered into
by a person pursuant to a bona fide sale of a business entity, of the person’s ownership interest in a business entity, or of
all or substantially all of a business entity’s operating assets.

(b) Existing causes of action. The requirements of this part do not apply where a cause of action related to a non-compete
clause accrued prior to the effective date.

(c) Good faith. It is not an unfair method of competition to enforce or attempt to enforce a non-compete clause or to make
representations about a non-compete clause where a person has a good-faith basis to believe that this part is inapplicable.

8 910.24. Relation to State laws and preservation of State authority and private rights of action.

(a) This part will not be construed to annul, or exempt any person from complying with any State statute, regulation, order,
or interpretation applicable to a non-compete clause, including, but not limited to, State antitrust and consumer protection
laws and State common law, except that this part supersedes such laws to the extent, and only to the extent, that such laws
would otherwise permit or authorize a person to engage in conduct that is an unfair method of competition under § 910.2(a)
or conflict with the notice requirement in § 910.2(b).

(b) Except with respect to laws superseded under paragraph (a) of this section, no provision of this part shall be construed
as altering, limiting, or affecting the authority of a State attorney general or any other regulatory or enforcement agency or
entity or the rights of a person to bring a claim or regulatory action arising under any State statute, regulation, order, or
interpretation, including, but not limited to, State antitrust and consumer protection laws and State common law.

8§ 910.5. Severability

If any provision of this part is held to be invalid or unenforceable by its terms, or as applied to any person or circumstance,
or stayed pending further agency action, the provision shall be construed so as to continue to give the maximum effect to
the provision permitted by law and such invalidity shall not affect the application of the provision to other persons or
circumstances or the validity or application of other provisions. If any provision or application of this part is held to be
invalid or unenforceable, the provision or application shall be severable from this part and shall not affect the remainder
thereof.

§ 910.6. Effective Date

This part is effective September 4, 2024.
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