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Antonin Scalia Law School
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Spring 2024
Irwin R. Kramer
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OFFICE HOURS: Taking questions after class. Otherwise, by appointment via Zoom
[https://us02web.zoom.us/j/4434739938].

Course Description: Examines legal rules governing the proof of disputed issues of fact in
adversary proceedings. The emphasis is on rules determining the admissibility of various types of
evidence, including testimonial evidence, hearsay rules and impeachment of witnesses,
documentary evidence, and scientific and expert evidence. The course also considers judicial
notice as a substitute for evidence, burdens of proof, and the effect of jury trials on rules of
evidence.

Course Materials:

1. Capra & Saltzburg, Principles of Evidence, 9th Edition (West Academic Publishing 2022); ISBN:
9781636594606;

2. Capra, Federal Rules of Evidence, with Faigman Evidence Map, 2023-2024 Edition (West
Academic Publishing 2023); ISBN: 9781647084936. A printed copy of this paperback
supplement is required for the course.

Learning Outcomes: Unlike many fields of law, Evidence Law requires fast application without
the luxury of prior research or the opportunity to consult a rule book in the heat of battle. Like a
seasoned athlete, we must train every day to develop the "muscle memory" to employ these
rules at the speed of trial. So while this course may entail less traditional reading than courses
centered on the meticulous analysis of judicial opinions, we will flex our evidentiary muscle in
exercises which test our knowledge in a multitude of scenarios. With proper class preparation
and active participation, you will leave this class:

e Appreciating the strategic chess match confronting all trial lawyers in a battle of wits over
the admissibility of various types of evidence.

e Learning how to overcome problems of proof to carry your evidentiary burden at trial.

e Able to spot evidentiary issues in the time it takes to yell, “Objection!”
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You may not plan to go into litigation. Neither do many clients. But to protect them effectively
outside of court, you must do so in a manner that will ultimately hold up inside the courtroom.
Unlike trial lawyers, who cannot fabricate favorable evidence to prove their clients’ cases,
lawyers representing them long before disputes arise play a vital role in documenting the
evidence needed to win at trial. That’s why lawyers at all stages must learn the Law of Evidence.

Problem-Oriented Assignments: Beyond reading assignments, we will apply the rules through
several exercises in class and at home. this course emphasizes exercises in class and in applying
the rules to a range of challenging situations. Having tried several cases via Zoom, | will use this
platform to simulate the courtroom and expect you to object as necessary augmented by several
CALI exercises assigned as homework.

Class Attendance & Participation: This is an interactive course. Your active and consistent
participation is critical to the quality of our learning experience. Having eliminated the need to
travel for class, | expect everyone to log into every single class with cameras on by the time we
start. While there may still be occasions where this is not possible, students with more than four
unexcused absences (or more than six regardless of the reason), will not be permitted to
complete the course. Just as trial lawyers must show up to court prepared, on time and ready to
participate, | expect the same from you. If you do not believe you can meet this expectation,
please do not register for this class.

Grading:
Final Examination 100%" [3-hour closed book; multiple choice questions in format of
the Multistate Bar Examination]
*Class Preparation & Much depends upon exam performance. But those who contribute
Participation to the quality of our class may merit an increase in the quality of

their grades. At the instructor’s discretion, students demonstrating
strong preparation, class performance and timely/thorough
completion of all assignments are eligible for a half-step increase to
the next highest grade.

Class Recording Policy: Classes will be recorded on Zoom and posted to TWEN. Any materials
projected in class will likewise be available on the video. In return, students agree not to post this
material on other platforms where the instructor's embarrassing antics may go viral. Students
must recognize that technical difficulties may lead to issues with recordings.

Course Web Site: This course has a TWEN page that links to this syllabus, announcements,
assignments, CALI exercises and materials. You are responsible for self-enrolling in the TWEN
page and for checking it regularly.
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Course Outline: Using this outline, which | may modify with advanced notice, | will post
assignments each Thursday for the following week. When referring to portions of the textbook,
this outline shows page numbers on which a specified topic starts. Unless instructed to stop at a
given page or line, your reading assignment will include all pages corresponding with that topic.
Where applicable, line numbers are placed in [brackets] following the page number. In addition
to the textbook and any materials posted on our TWEN page, you must read the rules cited.

Evidence and The Trial Process

Introduction: Why Do We Need Rules of EVIdENCE? .......oocuieiiiiiiiieiiiieec e 1-4
The AdVEISary SYSEEM ....uuiiiiiiiiiee ettt s e e e st e e e ssbae e e e s abaeeesssbtaeesssabaeeessnssneaeas 5
s Yo ] - T 1 - | U UPPPRN 6
Preserving Evidentiary ISSUES fOr APPEAI .....ccovuiiiiiiiiiiieiceee e 7
s Offers of Proof & Objections [FRE 103] ...cccececieierieiiieeeereeeereeeeireeeetreeeereeeeereeeenee e 7-11[14]
Role of Judge and Jury: An Overview [FRE 104(2)] ..ccooeeeeiiieee et eereee e 25[3]
Shortcuts to Proof: Judicial Notice and Other DEVICES .....cceeeeeeeeieeicciiiieeeee e e, 29
989 JUAICIAI NOTICE euveiiiiieeciiee ettt ettt et e et e et e e e e aae e e eabeeeetseeeesaeeeseeeebaeesnbeeesabeeeenreeas 29
s When Judicial NOtiCe IS CONCIUSIVE ...ccveiieieeeerieeeiee ettt ettt eteeesbeeeearee s 30
9 LEGISIAtIVE FACES ..iiiiiiiiiieiiecieeiee ettt ettt ettt ettt et e s e e et e e s b e e be e e abeebeesateebeeenes 31-32
Burdens and PreSumMPLIONS ...oc.vveii it esiieee sttt e e s sree e e s s e e s stae e e s ssabeeeessnsaeeesnans 413-423
Relevance
What's “Relevant”? [FRE Q0] ....coooooiiiiiiiii 33
Excluding Relevant Evidence: A Balancing Test [FRE 403] .....ccccovvveeeeeieeiiiiiinireeeeeeeeeeeanns 40-48[14]
Conditional Relevancy [FRE 104()] .uvveeeiieiiiiiiiiiieieeeeeeeeiiieeeee e e eerirrree e e e e eeseanrreeeeeeeesseansraeeees 61
Direct and Circumstantial EVIAENCE .....ccccuvvieiiiiiiee ettt e e e e e e e 68
Types of Relevant Evidence:
LN @ T T [t =T g eV e [ o Vo <SSR 69
O Directly at IsSU@ [FRE 405()] .uuvrreeriiiieiiiiiiiieeiieeceeceireeeee e e e eetrreeeeeeeesesesssreneeeeesssennnes 72
0 As Circumstantial Evidence [FRE 404(@)] .ovvveeiiiiiiiieiiiieeeeeceeeeeriiireeee e e e e eeseinnreeeeeeeeseennes 75
5 Habit EVIAENCE [FRE 4O6] .uuvvvviiiiieiiiieiiiiiiieeee e esseiiree et e e e e s sesebrtseeseessssssssasbeseessessssssnsssseesesessns 89
% Prior Bad ActS [FRE 404(D)] .eeeeeeeirrieeieeiiee ettt ettt ettt ettt eetee e e et e e eetae e e e eeanaeeeeennees 92
O  Prejudicial Effect CONCEINS ..cooccciviieeiei ettt e e e e eserrreer e e e e e s eesnbraaeeeeeeeeas 103
0 Victim’s Reputation, Threats and Past Misconduct in Self-Defense Cases ................... 108
0 Sexual Misconduct [FRE 412-FRE415] ....cccooiiiiiiiiii 109
Special Applications Driven by SOCIal POICY .....vveiiiiiiiiiiiiiieeeic e 121
s Subsequent Remedial Measures [FRE 407] ....ceeeouieeeiiieeeeee ettt 122
% Compromise and Offers to Compromise [FRE 408] .......cccceevievireiieeiiecieeseeere e sve e 130
% Payment of Medical EXpenses [FREA09] ......ccoeeviierireriieiie et et e s e svee e v 136
¢ Pleas and Related Statements [FRE 410] ......cocviieiiieeeiieeeeiee ettt ere e 136
v Liability InSUrance [FRE 411] ..ccveieiieieieeeeiee ettt et eaee e e e eare e e e e 143-145
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Real and Demonstrative Evidence

Authentication [FRE 901, 902] ...oooeiiiiiiiiiiiiiieeeeeeeeeeeeeeee ettt ettt et et et et e e e e e e e e e e e e e e e e e e e e e e eeeeeeeees 51[14]
Demonstrative Evidence to [UStrate POINTS ........ccccvvvveerrirmririiiriiieiriieeieeeseneneeeeeeeeeaeeeeaa... 61[13-29]
The Best Evidence Rule [FRE 1001-1008] ........euuuerurerrrererererererererereeeeesersseseeeseesssseresseeeee. 441-447

CALI EXERCISE: Best Evidence Rule Under the Federal Rules

Testimonial Evidence

Examining Witnesses [FRE BL1] ...ceiiiiiiiiiiiiiiieeeieeeeeiiireeeeeeeeeeenitrreereeeeeeeseantreeeeesesssesnssssens 11[15]

¢ Scope of Cross-Examination [FRE 611(D)] c.eeeevveeeeirieiiiieeiee e e 16-18[7]

¢ Refreshing Recollection [FRE B612] ....ccciveeirieeeireeieiie e eereeeeieeeeerveeeereeeereeeereeens 20[36]-25[2]

Qualifications to Testify

¢ Personal KNnowledge [FRE 602] ......cueeecuieeeiieeeeieeeereeeereeeeteeeetreeeeteeeeenaeesnreeeneeesaneees 48-51[13]
0 The Lay Opinion Rule [FRE 701] ...ccuviiiiiiiie ettt ettt e 18([8]-20([35]

%0 CoMPELENCY [FRE BOL] .uvieiiieiieieiecieesiee ettt e ettt e eteesteesbeesaeesaaeessaeeabeebeaesseesaesaseenseennns 301
0 Limits on Juror Testimony About Deliberations .........cccccieiiiiicciiieeeee e, 303-304([37]

Impeaching Witnesses

T I L= Y=Y - | U UUUUR 304[38]
% Types of IMPEACHMENT ...ouiiiiiieiee ettt st be s 305
s Impeaching One’s OWN Witness [FRE B07] ...cccveeeuieeeirieeeree e eeiree ettt 306
Y=Y g Yo Yo E SO PRPPOPRPOPPURRPPPPRt 307
s Criminal ConVictions [FRE B09] .....cueiecuiieeiiieeeiie et ettt e eetee e e eare e enae e ebeeeeaneeeeans 307
% Prior Bad ActS [FRE B08(D)] ..uueeiiiirriiiiieiiiieieiiiee e eeteee e eeire e et e e eeearreeeeeaneeeeesabaeeeeensraeeeeenns 318
«* Character Testimony [FRE 608(8)] ...cccovvereieiireieeeeireeeeeeireeeeeeireee e eeieee e e eetreee e nanaeeeeennees 322[38]
R S T T 2 S C10 1] o) ] OSSR 324[31]
% Prior Inconsistent Statements [FRE B13] ...ccooviviiiiiiiieieeieeeiiireee ettt e e e ssnrranees 327[11]
R 1Yo A= [T o) o KRR 331[11]
%% SENSONY IMPAITMENTS .oveiiiiiiiiieieeitiee ettt eecee e eetrr e e eear e e e estbaeeeeesaaeeeeeeabreeeeensbaeeeesnsees 333[21]
%% PSYChIatric CONGITION .uviiiiiiiiiiei ettt ettt eeree e e e et e e e eeare e e e eeabaeeeeeesaaeeeenns 334[3-21]
Rehabilitating Witnesses [FRE 608(2)] ...cccovvvrrrrieeiiiiiiirieeieeeeeiieiiinreeeeeeeeessnnrreeeeeseessennns 336[9]-339

CALI EXERCISE: Mud Slinging at Trial
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Expert Testimony

Role and Qualifications of the Expert Witness [FRE 702] .....ccocovuvreriieeiiiiiiiieeeeeeee e 385
Scientific Principles [Background of the Current RUIE] ......ceeevveeiiiiciiireeiieeeiiieireeeeee e 387
B8 TRE FIYE TEST ettt ettt e et e e e et e e e e et e e e e aaaeeeeeataeeeeeaseeeeeeataseesensraeeeeanes 388
«* The Daubert Test of Reliable MethodOIOgY ........ccouveiieeiviiiieiiiee e 389
«* The Trial Judge’s Role as GatEKEEPEI ......coecveeieeeiriee e 390-393[27]
The Expert Witness: Sources of Knowledge and Direct Examination [FRE 703, 705] ......... 393[28]
% HypOthetical QUESTIONS ....ccuvviiieeiiiee ettt e e e e eata e e e eetae e e e eeabaeeeeenraeeeeenns 398
¢ Leaving the Expert’s Basis to Cross-EXamination ..........cccceevueevieeiieeneecieesee e e sve e 399
¢+ Disclosure to the Jury of Inadmissible Facts Relied on by the Expert ........cccccceevverviennennee. 400
Cross-Examination and IMpPeachmMENT .......oouuiiiiiiiiie e 401
Scientific and Technical Evidence: A SamPIe ...coooiiiiiiiiiiee e 403
L o) Y=o o T T €SP SRPRP 404
% Syndrome Testimony: Battered Woman Syndrome ..........cccceeeeeevueeneesiieenieesie e sve e 405
s A Note on Mathematical EVIAENCE .....c.eeeeveieeiieeieeceree ettt e 407-411

CALI EXERCISE: Expert and Opinion Evidence

Hearsay: What Is It?

(O V72T oV T= 1Y N 147
Hearsay Definition [FRE 80L(C)] ..ueeeeeerrreeeeiieeeeeiiiieeeecitteeeeeitteeeeestaeeeeeeasaeeeeenseeeeesassseesennsaeeesanns 151
CALI EXERCISE: Hearsay From Square One: The Definition of Hearsay

Statements That Are NOt HEAISAY ...cccccveieeeeiieeeceiieee e etee et e et e e e e et e e e snaa e e e eeanaeeeeennaeeaan 152
R N[ Y A0 1Y =To I (o o (U SR 152
+* Verbal Acts (Words That Have Independent Legal Significance) .......ccccecevveeeeviveeeceiinneecennns 153
++» Statements Offered for Their Effect on the Listener ........ccccccvveevieecie e 156
R 0o Yo I Y=Y o i o T RS 158
4% NON-ASSErtive CONAUCT ...occviiiiiiie ettt ettt et e s e e s ae e et e e e sabeeeeaaeeeaaeesaneeesanes 160
CALI EXERCISE: |s It Hearsay?
< Ledgers, Inscriptions, anNd the LIKE ......c.eeeeieiiiiii et 162
«* Statements Revealing Awareness; Knowledge Derived from a Particular Source .............. 164
+* Silence—Including Nondisclosure and Failure to Complain ........cccccveeeeeiveeeeeiiiveeeeeireeeeeenns 165
«* Prior, Out-of-Court Statements by the Witness on the Stand:

Impeachment vs. SUBSTaNtive EffECt .....ccvveveiiiiiiiiieec e 166

CALI EXERCISE: The Concept of Hearsay
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Hearsay Exemptions: “Statutory Non-Hearsay”

INtroduction [FRE SOL(A)] oooeeerrrrreriieeiiiiiiitrieeee e eeseitreee e e e e e e eesearrreeeeeeeeeseastraeeeeseessesssbsseneeeeenns 171
Category I: Prior Statements of a Testifying WiItness .....cccceevieiiiiiciiiieeiiee e 172
«* Prior Inconsistent Statements [FRE 801(d)(1)(A)] .vveeeeerrereeeiirieeeeiieeeeeeitreee e eeareee e 173
«* Prior Consistent Statements [FRE 80L(d)(1)(B)] ccvvveeeeerrereeeiirreeeeeireeeeeeitreeeeesrreeeeeeareeeeeenns 176
¢ Prior Identifications [FRE 801(d)(1)(C)] +vveeeeerrrreeeeirreeeeeiireeeeeeirreeeeeereeeeeeitreeeeeerreeeeennreeeeeenns 180
Category II: Party-Opponent Statements: In General [FRE 801(d)(2)] .vvveeeevvevirrreeeeeeeeiiiinrrnneen. 183
+* Individual and Adopted Party-Opponent Statements [FRE 801(d)(2)(A)] ..eeeevvvvrreevirveeennns 186
¢ Adopted Statements [FRE 801(d)(2)(B)] ..eceevrvreeerirrieeeeiriieeecreeee et et e eerve e e eearaee e e 188
«» Statements by Authorized Spokespersons [FRE 801(d)(2)(C)] ...ceevvrvereeerrrereeeiirrreeeeireeeeenns 189
«» Statements by Agents or Employees [FRE 801(d)(2)(D)]..eeeeeerrveeeeeirreeeeeiireeeeeirreeeeeivveeeeenns 191
¢ Coconspirators’ Statements [FRE 80L(d)(2)(E)].veeeevreerrrreeeireeeereeeereeeeieeeeereeeeereeeereeeeree e 193

CALI EXERCISE: Hearsay Exemptions

Hearsay Exceptions

OVEBIVIBW ittt ittt sttt cre e e e e e et ettt b e s e e e e e et e et e b aeeaeeeeaatesaa s eeeeeaeeassansseeeeesenessannnees 201
RUIE 803 EXCOPLIONS ..vveeiiiiiiee ettt e esittee s ettt e sttt e e e st e e s sttt e e e sabae e e e sabbeeessasaaeessnaseeeessnnseeeesnnns 202
% SPONTANEOUS DECIArAtIONS ....cocviiieieeiieciie ettt ettt ae et s e e be e b e e ae e s abeebeeenns 203
0 Present Sense Impression [FRE 803(1)] ..uuveeeeeiiieeeeiiiieeeeiiieeeeerreeeeecireeeeeearee e e eearaeeeeeans 204

0 Excited Utterance [FRE 803(2)] .ieieoiiieieeiiiee et et eetree e e e vre e e e e e e e e e aaee e e eearaeeeeenns 207

s The “State of Mind” Exception: [FRE 803(3)] ..cveeeerreerirreeeieeeereeeeree e eeteeeeereeeereeeeree e 211
0 Forward-Looking Statements: The Hillmon DOCIring ........cccoovviveeeiiiiieeeeniiee e 214

0 Backward-Looking Statements: The Shepard Rule ..........cccceeivviiieiiiiieiiiniiee e 219

O POlIS OF OPINION SUIVEYS ooiiiiiiiieiiiiieeeeriitee et s e e e siee e e s ssiae e e s s abe e e s sssbeaeessnaseeeesnnns 221

¢ Statements for Purposes of Medical Diagnosis or Treatment [FRE 803(4)]......ccccvvveevvrenee. 222
0 Statements in @ Medical RECOI .......coooiuiiieiiiiiiee et e e 223

0 Statements Made for Litigation PUIPOSES ......eeeviiiiiiieiiiieeieeeeeeeeccirreeeeee e eeeecirrveee e 225

+* Recorded Recollection (Past Recollection Recorded) [FRE 803(5)]....ccceevurereeeiirveeeeeirreeeenns 226
** Business and PUDIIC RECOITS .......oovuiieiiieeeiie ettt ettt e et e e eare e e rae e e e e e eneeeeans 230
O Business Records [FRE 803(B6)] ..uvvrrrrrrieeiiiiiiiiieeiieeeiiieiirreeeeeeeeeeeisnsreeeeeeesssesssnsssseeesens 231

= Circumstances Indicating UntrustwWorthiness ........cccccccevvevvvrvreeeeeeiiiiiinreeeeeeeeeeeanns 233

=  Medical Diagnoses in BuSiNESS RECOIAS .......couvvvuvrrieeieieeiiiiiirireeeeeeeeereinreeeeeeeeeeeanns 237

= Laying a Foundation for Busingss RECOIS .......ccccuvveeieieiiiiiiiiireeieeeeeeeirreeeeeeeee s 237

= Absence of an Entry in BuSiN@SS RECOI .......cooovvrreeiieiiiiiiiirieeeeeeeeeeriireeeeee e e e 238
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O  Public Records [FRE 803(8)] ...cccovrrrrrrrrieeiiiiiirieeieeeeeeieinrreeeeeeeeeeeiesnrreneeesesssesssrssssseesenns 239

= Information from OUtSIdE SOUICES ........ueiieeiiiieecieee e e 243

L - Vot d U =1 I T aTo [T gV OO PPt 244

= The Relationship Between Rules 803(8) and 803(6) ........ccevurvrrrrreeeriicinrrerereeeeriennnns 245

=  The Absence of @ PUBIIC RECOId ......coouuiiiiiiiieeeee e 249

% Miscellaneous RuUle 803 EXCEPLIONS.......ueiiieiiueeeeeiitiieeeeeireeeeeeireeeeeeireeeeeesareeeeeebreeeeensreeeeennns 249
0 Ancient Documents [FRE 803(16)] .uvvviiieiieiiiiirieiiieeeiiiiiiieeeeeeeeeeeiinrreeeeeeeessennnreeeeeeeeenns 249

O Learned Treatises [FRE 803(18] ..uuvvrrriiieiiiiiiirieeiieeeieieirreeeeeeeeeeeinrrreeeeeeesssessnsrsseeeseeees 250

0 Judgment of a Criminal Conviction [FRE 803(22)] ...cceovvvvrrrrieeiieiiirieeeeee e eeeeirreeeeee e 252

O Less Prominent Rule 803 EXCEPLIONS ....cccovvvrrreeiieeeiiiiiiiieeeeeeeeeeeiirnreeeeeeeeseennsreeeeeeesenns 254

CALI EXERCISE: Hearsay Exceptions: FRE 803

Rule 804 Exceptions—Requiring Declarant’s “Unavailability” .......ccccccooevviirieereiiiiiiiciinreneneeen. 256
s Former Testimony [FRE 804(D)(1)] uveeeerrieiieeeiieeeiee ettt e et eetre e eree e ene e ereeeeans 257
O The “Party” REQUITEMENT .......eiiieiiiiiee ettt e et e e s stre e e s s b e e e ssabaaeessabaeeesnans 259
0 Similarity of Motive and Grand Jury TEStIMONY ....ccvveviiriiiiieiiiieee e 262
¢ Dying Declarations [FRE 804(D)(2)] «vveecvreerreeeeirieeeiieeeereeeeteeeereeeereeeeareeeetveeeenaeeeneeeeneeeeans 263
s Statements Against Interest [FRE 804(D)(3)].cccureerreeriieeeiieeeree et 266
0 Difference Between Declarations Against Interest and Party-Opponent Statements .. 266
0 When Is a Statement Against the Declarant’s Interest?.......cccocveeeiviieeeeiniieeeesniieee s 267
0 Declarations Against Penal INTerest .......cuueviieiiiii it 269
¢+ Personal and Family History (Pedigree Exception) [FRE 804(b)(4)] ...cccveevvreecrveeecrereereeenne, 274
¢ Forfeiture of a Hearsay Objection [FRE 804(b)(6)] ..ecevveeeerreeireeeereeecteee et et e 274

CALI EXERCISE: Hearsay Exceptions: FRE 804

The Residual EXCeption [FRE 807] ..ccceieiiiiieeee ettt e e eettree e e e e e e e nerere e e e e e e e e nnnsaeeeeaaeeas 276
CALI EXERCISE: The Catch-All Exception: FRE 807

CALI EXERCISE: Test Your Knowledge of All Hearsay Exceptions

Multiple Layers of Hearsay (“Hearsay Within Hearsay”) [FRE 805] .......ccoovvvvvereeerirennnnnen. 283-284
CALI EXERCISE: Multiple Hearsay

Confronting Hearsay Problems

Impeaching a Hearsay DecClarant ........oooocvvveeeeeieeiiiiiiiieeeee e eeciirreeee e e e eennveeeees 334[22]-335[11]
ADUSIVE TACKICS .evvviiieiiiiiiiiiiiiiiiieeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeseeseeeeessessssssssssssssssssssrsssssnssnrsnees 335[12]-336(8]
CoNTfrontation ClaUSE ISSUEBS ......ccoccuvrieeiieeiiiieiiiiteeeee e e e eeietirreeeeeeeeesesabreeeeeeeessenntrereeeseessennns 285-300
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