SYLLABUS

Trusts and Estates
Law 330 (001) — 20535 (3 cr.)
Spring 2024
Instructors: Alvi Aggarwal (caggarw2@gmu.edu) &
Thomas D. Yates (fyates2@gmu.edu)
Office Hours: Wednesdays, 12— 1:30 pm (please schedule at
https://calendly.com/aggarwal/te-office-hrs).

MATERIALS
Sitkoff & Dukeminier, Wills, Trusts & Estates (11th ed. 2021)

Various statutory provisions (links below)

LEARNING OBJECTIVES
Through this course, we anticipate you will learn the following:

= To spot and analyze major issues in U.S. wills, trusts, and estates for the bar
exam and all the friends and family who wiill ask;

=  What fiduciaries and fiduciary duties are; and

= To identify the layers and sources of law relevant to estate planning and
administration, and to navigate some of them.

EXPECTATIONS

Attendance will be taken during each class, and the reading assignments are
required preparation for each class.

We will designate students to be “on call” to discuss the reading during class. If
you won't be in class or are not prepared when you're on call, please frade days
with someone or let us know before class. There will be short pop quizzes for
everyone during some classes. Your contributions to the class discussion and quiz
scores can affect your final grade as a participation adjustment.

A closed-book final exam will determine the rest of your grade. It will have both
multiple choice and short answer questions.

READING ASSIGNMENTS

Please read the listed chapters/sections from Sitkoff & Dukeminier’s Wills, Trusts
and Estates. Skip anything that is crossed out. (We're skipping some cases and
excerpts to make the reading assignments more manageable.) Please also
review any assigned code sections.

Please note that the schedule of assignments and fopics below is fentative. We
may make changes as we progress through the semester to take into account
the interests of the class and reality. We will announce any changes during class.



JANUARY 16 - INTRO

‘Chapter 1 INTRODUCTION: FREEDOM OF DISPOSITION 1
"A. The Power to Transmit Property at Death 2
Lawrencé M. Friedman, Dead Hands: A Social History of Wills, Trusts,
and Inheritance Law 2
1. Freedom of Disposition and the Dead Hand 3
Shapira v. Union National Bank 5
2. Justifying Freedom of Disposition 16
a. The Donor’s Prerogative 16
Adam J. Hirsch & William K.S. Wang, A Qualitative Theory of the Dead Hand 16
Daniel B. Kelly, Restricting Testamentary Freedom: Ex Ante Versus Ex Post
Justifications 18
b. Concentrations of Wealth 20
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¢. Human, Cultural, and Social Capital 23
Stephen J. McNamee, The Meritocracy Myth 23
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B. The Mechanics of Succession 41
1. Probate and Nonprobate Property 41
2. Probate Terminology 42
4. Probate Administration 16
a. Opening Probate and Choice of Law 46
b. Common Form and Solemn Form Probate 48
¢. Formal and Informal Probate 48
d. Supervised and Unsupervised Administration 49
. Barring Creditors 49
f. Closing the Estate 50
51

L 5. Can Probate Be Avoided?



JANUARY 18 — INTESTACY

Chapter2  INTESTACY: AN ESTATE PLAN BY DEFAULT 65
~

A. An Estate Plan by Default 66

“ 1. Why Do So Many People Dic Intestate? 66

2. The Purpose of Intestacy Statutes 67

3. Heirship and the Expectancy of an Heir Apparent 70

1. Applicable Law and the Uniform Probate Code 70

B. The Structure of Intestate Succession 74

12 Surviving Spouse 75

a. The Spouse’s Share 75

b. Unmarried Cohabiting Partners 77

¢ The Problem of Simultaneous Death 79

2. Descendants 82

a. Representation 82

b. Representation in Wills and Trusts 86

3. Ancestors, Collaterals, and Others 86

a. Parents 86

L. Other Ancestors and Collaterals 87

¢, Laughing Heirs 89

d. Stepchildren and In-Laws 89

e. “Half-Bloods” 91

f. Escheat 91
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§ 64.2-200 Course of descents generally; right of Commonwealth if no other heir
§ 64.2-201 Distribution of personal estate; right of Commonwealth...

§ 64.2-202 When persons take per capita and when per stirpes; collaterals...

§ 64.2-203 Inheritance rights of certain individuals

§ 64.2-204 Afterborn heirs

JANUARY 23 — CHILDREN

Chapter 2:
[C. Transfers to Children 92
i. Adopted Children 3
a. Formal Adoption 93
Hall v. Vallandingham: 93
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d. Equitable Adoption and De Facto Parentage 104
O'Neal v, Wilkes 104
2. Posthumous Children 109
3. Nonmarital Children 110
4. Reproductive Technology and New Forms of Parentage 112
a. Posthumously Conceived Children 113
P Tty T 3
b. Posthuinously Conceived Children and Wills and Trusts 120
6. Guardanship and Conservatorship of Minors 126
a. Guardian of the Person 126
i, b. Property Manugement Options 127

§ 732.108 Adopted persons and persons born out of wedlock



JANUARY 25 — ETHICS AND BARS TO INHERITANCE

Chapter 1:
TC. Professional Responsibility 53
1. Duties to Intended Beneficiaries 54
Coogapcane o Calivag d
2. Joint Representation 59
A v. B 59
Chapter 2:
D. Bars to Succession 129
1. The Slayer Rule 129
In re Estate of Mahoney 129
The Unworthy Heir 136
2. Disclaimer 138
a. From Common Law to Statutory Law 138
b. Avoiding Taxes 139
<. Avoiding Creditors 140
d. Disclaimers to Qualify for Medicaid 142

JANUARY 30 — WILLS: FORMALITIES

|Chapter 3 WILLS: FORMALITIES AND FORMS 143
"A. Execution of Wills 144
1. Attested Wills 144

a. The Core Formalities 144
Uniform Probate Code § 2-502 146

b. The Functions of Formalities 146

John H. Langbein, Substantial Compliance with the Wills Act 147

¢. The Strict Compliance Rule 148

The Meaning of “Presence” 151
“Presence” During the COVID-19 Pandemic 153

Matter of Ryan 153

The “Signature” Requirement 155

Bitetzakis v. Bitetzakis 156

(2L The Treod A ay from D-.rg:n.‘. IR

e. Model Execution Ceremony 164
Safeguarding a Will 166

FEBRUARY 1 — WILLS: FIXING ERRORS AND HOLOGRAPHS
Chapter 3, A, 1:

h. The Harmless Error Rule 181
Uniform Probate Code § 2-503 182

In re Estate of Hall 183
C ieil .J{u.,mi —

i. Electronic or Digital Wills 194
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3. Holographic Wills 205
a. Discerning Testamentary Intent 206
Ashbel G. Gulliver & Catherine J. Tilson, Classification of Gratuitous Transfers 206

In re Kimmel’s Estate 206



b. Preprinted Will Forms

211

In re Estate of Gonzalez 211
¢. Signature and Handwriting 215
(1) Signature 215
(2) The Extent of the Testator’s Handwriting 215
d. Extrinsic Evidence 217
In re Estate of Kuralt 217
FEBRUARY 6 — WILLS: REVOCATION
Chapter 3:
|
TB. Revocation of Wills 224
1. Revocation by Writing or by Physical Act 224
Uniform Probate Code § 2-507 225
a. Express and Implied Revocatory Writings 225
b. Formality in Revocation by Writing or Physical Act 226
Thompson v. Royall 226
¢. Presumption of Physical Act Revocation 229
Harrison v. Bird 229
Lost Wills and the Presumption of Revocation 232
d. Harmless Error in Revocation 233
In re Estate of Stoker 233
e. Partial Revocation by Physical Act 238
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3. Revival of Revoked Wills
Uniform Probate Code § 2-509
4. Revocation by Operation of Law
a, Divorce
Uniform Probate Code § 2-804
b. Marriage
¢. Birth of Children

FEBRUARY 8 — WILLS: COMPONENTS AND CONTRACTS

C_:hop’rer 3:

(C. Components of a Will
1. Integration
In re Estate of Rigsby
2. Republication by Codicil
3. Incorporation by Reference
a. Existing Writings
Uniform Probate Code § 2-510
Clark v. Greenhalge
b. Subsequent Writings and Tangible Personal Property
Uniform Probate Code § 2-513
4. Acts of Independent Significance
Uniform Probate Code § 2-512

D. Contracts Relating to Wills

1. Contracts to Make a Will
Uniform Probate Code § 2-514

2. Contracts Not to Revoke a Will
Keith v. Lulofs

244
245
246
246
246
247
248

248
248
248
251
252
252
252
252
259
259
261
261

262
263
263
2064
264



FEBRUARY 13 — CAPACITY & CONTESTS

Chapter 4:

Chapter4  WILLS: CAPACITY AND CONTESTS 271
A. Capacity to Make a Will 272
1. Mental Capacity 272
In re Wright's Estate 273
Wilson v, Lane 278
2. Insane Delusion 281
In re Strittmater’s Estate 282
- Breeden v. Stone 284
FEBRUARY 15 - CAPACITY & CONTESTS
"B. Undue Influence 289
1. What Is Undue Influence? 289
2. Undue Influence in the Cases 291
In re Estate of Sharis 291
Presumptions and Burden Shifting in Undue Influence Cases 296
In re Will of Moses 298
"-"FF 1400 ?JLt
Bequests to Lawyers and Fiduciary Appointments 312
FEBRUARY 20 — CONSTRUCTION OF WILLS
Chapter 5 WILLS: CONSTRUCTION 333
-~
A. Mistaken or Ambiguous Language in Wills 334
1. Plain Meaning and No Reformation 334
Mahoney v. Grainger 334
In re Estate of Cole 337
2. Ad Hoc Relief for Mistaken Terms 343
oG Eshate— e
3. Openly Reforming Wills for Mistake 349
Uniform Probate Code § 2-805 349
In re Estate of Duke 350
-
1C. Changes in Property After Execution of Will 382
1. Ademption by Extinction 383
| Lo dead LA s i
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2. Stock Splits and the Problem of Increase 391
3. Satisfaction of General Pecuniary Bequests 392
4, Exoneration of Liens 392
5. Abatement 393




FEBRUARY 22 — CONSTRUCTION OF WILLS

Chapter 5:
TB. Death of Beneficiary Before Death of Testator 359
1. Lapsed and Void Devises 359
In re Estate of Russell 360
2. Antilapse Statutes 365
Uniform Probate Code § 2-605 365
a. Presumed Intent 365
b. Scope 366
c. Default Rules 367
d. Words of Survivorship 368
Ruotolo v. Tietjen 370
3. Class Gifts 377
a. What Is a Class? 377
Restatement ( Third) of Property: Wills and Other Donative
Transfers §§ 13.1, 13.2 377
Dawson v. Yucus 378
b. Application of Antilapse Statutes to Class Gifts 381
4. Summary Diagram 382

§ 64.2-416 Devises, bequests, and distributions that fail; how to pass
§ 64.2-418 When children or descendants of beneficiary to take estate or frust



FEBRUARY 27 — PROTECTION OF SPOUSES AND CHILDREN

Chapter8  LIMITS ON FREEDOM OF DISPOSITION:
PROTECTION OF THE SPOUSE AND CHILDREN 529

'A. Protection of the Surviving Spouse 530
1. The Elective Share of a Separate Property Surviving Spouse 530
a. Separate Property or Community Property? 530

b. Economic Partnership or Support Obligation? 532
Uniform Probate Code Article I1, Part 2, General Comment 534

¢. Unmarried Cohabiting Partners 535

d. Variation Across the States 536

e. Nonprobate Property 538
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(2) Statutory Reform 545
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f. The Uniform Probate Code 551

g. Waiver by Premarital or Postnuptial Agreement 555
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4. Miscellaneous Additional Rights 572
a. Social Security 572

b. Pension and Retirement Accounts 573

¢. Homestead 574

d. Personal Property Set-Aside 574

¢. Family Allowance 575

f. Dower and Curtesy 575

B. Intentional Omission of a Child 576
1. American Law 576
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C. Protection Against Unintentional Omission 582
1. Spouse Omitted from Premarital Will 582
Uniform Probate Code § 2-301 583

In re Estate of Prestie 583

2. Unintentional Disinheritance of a Child 586
Uniform Probate Code § 2-302 587
Gray v. Gray 588

FEBRUARY 29 — CASE STUDY

We'll provide you with a couple of case studies electronically by Feb. 27. Review
and analyze them using what we've covered in class so far. We'll discuss them
during class.

MARCH 5 & 7 - SPRING BREAK
No reoding!@



MARCH 12 — TRUSTS: CREATION

Chapter6  TRUSTS: CHARACTERISTICS AND CREATION 395
"A. The Trust in American Law 396
1. Origins of the Trust 396
2. Sources of Law 397
3. Vocabulary, Typology, and Illustrative Uses 401
4. Bifurcation of Ownership 404
5. A Trust Compared with a Legal Life Estate 407
a. Legal Life Estate 407
b. Equitable Life Estate— A Trust 408
6—Businoss-Lauste e
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B. Creation of a Trust 411
1. Intent to Create a Trust 411
a. Testamentary Trust 411
b. Deed of Trust 413
' ¢. Declaration of Trust 418
Hebsretlsversiprse Ny +to
, Halssas Lissirabciti s syt e
' 2. Trust Property 424
Unthank v. Rippstein 424
3. Ascertainable Beneficiaries 428
a. The Beneficiary Principle 428
Clark v. Campbell 428
b. Pet and Other Noncharitable Purpose Trusts 432
adas’c Jocsos P
4. A Written Instrument? 439
a. Oral Inter Vivos Trusts of Personal Property 439
Uniform Trust Code § 407 439
In re Estate of Fournier 439
MARCH 14 - REVOCABLE TRUSTS
Chapter7 NONPROBATE TRANSFERS AND PLANNING
FOR INCAPACITY 449
r:\. The Rise of Nonprobate Succession 450
John H. Langbein, Major Reforms of the Property Restatement and the
Uniform Probate Code: Reformation, Harmless Error, and Nonprobate Transfers 450
B. Revocable Trusts 454
1. The Wills Act and a Present Transfer 454
2. Abandoning the Present Transfer Fiction 456
Uniform Trust Code § 603 457
ettt +r
3. Revoking or Amending a Revocable Trust 463
Uniform Trust Code § 602 463
Patterson v. Patterson 464
4. The Subsidiary Law of Wills 469
State Street Bank and Trust Co. v. Reiser 469
Clymer v. Mayo 472
5. Revocable Trusts in Contemporary Practice 475
a. The Pour-Over Will 475
b. Deathtime Considerations 476
¢. Lifetime Considerations 479




MARCH 19 — WILL SUBSTITUTES & INCAPACITY

Chapter 7:
TC. The Other Will Substitutes 480
1. Life Insurance 480
Cook v. Equitable Life Assurance Society 482
2. Pension and Retirement Plans 487
a. Tax-Advantaged Saving and Investment 487
b. Types of Pension and Retirement Plans 488
¢. Succession Issues for Pension and Retirement Accounts 489
Motertstermenv—tstate of-trrs 490
bgethatisebyliiof— =
3. Pay-on-Death (POD) and Transfer-on-Death (TOD) Contracts 500
Uniform Probate Code § 6-101 500
Multiple-Party Bank and Brokerage Accounts 502
Varela v. Bernachea 502
4. Nonprobate Transfer of Real Property 505
D. Planning for Incapacity 507
1. Property Management 507
a. Conservatorship 507
b. Revocable Trust 509
¢. Durable Power of Attorney 511
In re Estate of Kurrelmeyer 514
2. Health Care 521
a. Default Law 521
b. Advance Directives 521
¢. Physician Aid in Dying 523
3. Disposition of the Body 524
a. Post-Mortem Remains 524
b. Organ Donation 525
MARCH 21 - FIDUCIARY ADMINISTRATION
Chapter9  TRUSTS: FIDUCIARY ADMINISTRATION 599
(\. From Limited Powers to Fiduciary Administration 600
1. From Conveyance to Management 600
John H. Langbein, Rise of the Management Trust 600
2. Trustees’ Powers 603
3. Fiduciary Governance 605
Robert H. Sitkoff, Trust Law as Fiduciary Governance Plus Asset Partitioning 605
B. The Duty of Loyalty 608
Hartman v. Hartle 608
In re Gleeson’s Will 609
C. The Duty of Prudence 622
1. The Distribution Function 623
a. Discretionary Distributions 623
Marsman v. Nasca 623
b. Sole, Absolute, or Uncontrolled Discretion 630
¢. Exculpation Clauses 632
L d. Mandatory Arbitration 634
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MARCH 26 — FIDUCIARY ADMINISTRATION

Chapter 9, C:
“ 2. The Investment Function 635
i a. From Legal Lists to the Prudent Investor Rule 635
Uniform Prudent Investor Act §§ 1,2, 3, 4 636
Rule-andMasketRislermEmpirieatAnaiysy— 037
b. Applying the Prudent Investor Rule 644
(1) The Duty to Diversify and Inception Assets 644
In re Estate of Janes 644
(2) Powers, Duties, and the Terms of the Trust 656
3. The Custodial and Administrative Functions 660
a. Duty to Collect and Protect Trust Property 660
b. Duty to Earmark Trust Property 661
¢. Duty Not to Mingle Trust Property with the Trustee’s Own Property 662
d. Duty to Keep Adequate Records of Administration 662
e. Duty to Bring and Defend Claims 663
| 4. Trustee Selection and Divided Trusteeship 663
a. Choosing a Trustee 664
b. Delegation by a Trustee 665
Uniform Trust Code § 807 666
<. Division by a Settlor 667
(1) Co-Trustees 667
(2) Power of Appointment 668

MARCH 28 — FIDUCIARY ADMINISTRATION

Chapter 9:
D. The Duty of Impartiality 673
I. Due Regard and the Terms of the Trust 673
2. The Principal and Income Problem 675
B o
E. The Duty to Inform and Account 680
Uniform Trust Code § 813 681
1. Responding to a Request for Information 681
Uniform Trust Code § 105 682
Wilson v. Wilson 682
2. Affirmative Disclosure 688
Allard v. Pacific National Bank 688
3. Accountings, Beneficiary Authorization, and Repose 692
a. Judicial Accountings 692
National . Sei CasssbisideoTessciico ron
b. Informal Accountings 697
¢. Accounting to a Representative Beneficiary 698

d. Beneficiary Authorization: Consent or Release 699

11



APRIL 2

— TRUSTS: ALIENATION OF INTERESTS

Chapter 10  TRUSTS: ALI ENATION AND MODIFICATION 701
TA. Alienation of the Beneficial Interest 702
1. Discretionary Trusts 702
a. Pure Discretionary Trust 703
b. Support Trust 706
¢. Discretionary Support Trust 707
d. Collapsing the Categories 707
Uniform Trust Code § 504 708
e. Protective Trusts 709
2. Spendthrift Trusts 709
Uniform Trust Code §§ 502, 503 712
Scheffel v. Krueger 713
3. Self-Settled Asset Protection Trusts 717
Huber v, Huber 721
APRIL 4 — TRUSTS: MODIFICATION & TERMINATION
Chapter 10:
-
B. Modification and Termination 732
1. Consent of the Beneficiaries 732
a. English Law 732
b. The Claflin Doctrine 733
In re Estate of Brown 734
¢. The UTC and the Restatement (Third) of Trusts 737
Uniform Trust Code § 411 737
d. Nonjudicial Settlement Agreements 739
2. Deviation and Changed Circumstances 739
a. Traditional Law 739
b. Extension to Dispositive Provisions 741
Uniform Trust Code § 412 741
Laaao DReJdd o]l 49
¢. Tax Objectives 747
3. Trust Decanting 747
Minx 'l afagecngs b
C. Trustee Removal 758
Uniform Trust Code § 706 759
Davis v. U.S. Bank National Association 759
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APRIL 9 - POWERS OF APPOINTMENT

Chapter 12 TRUSTS: POWERS OF APPOINTMENT 817
A. Purposes, Terminology, and Types of Powers 818
1. Terminology and Relationships 818

a. The Parties 818

b. Creation 819

¢. General and Nongeneral Powers 819

d. Time and Manner of Exercise 820

e. Ownership Equivalence 821

f. A Fiduciary Power of Appointment? 821

2. Tax Considerations 822

a. General and Nongeneral Powers 822

b. Flexibility Without Estate Tax Liability 824

3. Creditor Rights 825
Irwin Union Bank & Trust Co. v. Long 826

APRIL 11 - RAP
Chapter 14 THE RULE AGAINST PERPETUITIES AND

TRUST DURATION 897

A. The Common Law Rule 898

1. History 898

a. Predicates to the Rule 898

b. The Duke of Norfolk’s Case 899

¢. Toward Lives in Being Plus 21 Years 900

2. The Policy Against Remote Vesting N1

a. The Modern Purposes of the Rule KA1

b. Why “Lives in Being Plus 21 Years"? N3

¢. The Rule and Trust Duration 904

3. A Rule of Logical Proof 904

a. Some Life in Being N4

b. When the Lives in Being Are Ascertained 905

4. What Might Happen and the Fantastical Characters N6

a. The Fertile Octogenarian 907

b. The Unborn Widow 908

c. The Slothful Executor 909

d. The Magic Gravel Pit and Other Marvels 910

B. Perpetuities Reform 910

. L. Saving Clauses 910

: 2. Reformation (or Cy Pres) 912

3. Wait-and-See 913

4. Abolition of the Rule Against Perpetuities 916
Robert H. Sitkoff & Max M. Schanzenbach, Jurisdictional Competition for Trust

Funds: An Empirical Analysis of Perpetuities and Taxes 916

Lawrence W. Waggoner, From Here to Eternity: The Folly of Perpetual Trusts 920

Jesse Dukeminier & James E. Kricr, The Rise of the Perpetual Trust 921

5. The Restatement (Third) of Property 924

| Restatement (Third) of Property: Wills and Other Donative Transfers § 27.1 925
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APRIL 16 — WEALTH TRANSFER TAXATION
Chapter 15 WEALTH TRANSFER TAXATION

A. The Federal Gift Tax

1. Taxable Gifts
a. Inadequate Consideration in Money's Worth
b. Completion
¢. Joint Tenancy
d. Income Tax Basis
e. Liability for Gift and Estate Taxes

2. The Annual Exclusion

3. The Marital Deduction and Gift Splitting

B. The Federal Estate Tax
1. A Thumbnail Sketch

APRIL 18 — EXAM REVIEW

APRIL 30 — FINAL EXAM
Exam date is subject to change.

4868-9232-7825, v. 1
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939

940
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941
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943
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