
Torts (110-001), Autumn 2022 
Professor Ross E. Davies (rdavies@gmu.edu) 

Sketch of the course and learning outcomes: In this course, you will not learn everything you need to know about torts. You will 
learn (or at least have a reasonable opportunity to learn) enough to get started and then continue to learn more through higher-level 
coursework, independent study, and practical application. That is the purpose of the course – to get you rolling toward expertise in:  

(1) the roots of tort law (by spending a lot of time on some cases and other authorities, and a little bit of time on many others);  
(2) current tort doctrine (by, again, spending a lot of time on a few cases and authorities, and a little bit of time on a lot of others);  
(3) spotting and dealing with issues involving torts (by spending a lot of time issue-spotting); and  
(4) generally thinking and acting like a lawyer – critically, constructively, creatively, civilly, ethically, and articulately.  

In the classroom, you will engage mostly in two activities: occasionally speaking during discussions of the assigned reading, and often giving 
other speakers your undivided attention while working, in your own mind, on the same challenges they are working on out loud. Those in-
class activities should inspire you to engage in some outside activities, including reading, outlining, thinking about, and discussing the as-
signed reading, creating and taking your own practice questions in anticipation of the final exam, and so on. We should, by the way, have 
some fun as well. 

Class sessions and calendars: We will meet on Tuesdays and Thursdays from 1:50 p.m. to 4:00 p.m. Our law school’s website says 
class runs to 3:50 p.m., but we will go to 4:00 p.m. because I will be unavailable for two class sessions (Sept. 22 and Oct. 27). Experience 
teaches that it is good to avoid early-morning, late-night, and weekend make-up sessions, and by banking a few minutes at the end of each 
class session we can avoid inconvenient make-up sessions.  

A note about multiple sections taught by the same instructor: I am teaching two sections of torts this semester. We will cover 
the same material in both sections, but not with the exact same words and not at the exact same pace. Every group of students-plus-
instructor is different, and so every classroom experience is different – especially when the classroom experience consists partly, as ours 
will, of conversations between students and instructor and between students. So, while you should feel free to chat with (and even study 
with) students in the other section, you should not waste your time worrying about minor inconsistencies between the classroom experi-
ences of the two sections. Doing so would needlessly confuse and worry you. 

Regular office hours: They will be in the classroom right after each Tuesday class session. Attendance will be really, truly optional. I 
will simply stay in the classroom after the class session formally ends and chat with anyone who hangs around until we run out of topics or I 
run out of time. I will not take attendance and will not reward people for attending. It is merely a time for you to have access to me, if you 
want it. You won’t hurt my feelings by not coming. Nor will I be offended if you wander in and out, or show up for a few minutes and 
leave, or come late, or don’t show up in August, September, and October, but do show up in November. It’s all good. Also, the agenda is 
loose. We can talk about torts, and we can talk about other topics – life, the universe, and everything else appropriate – if you like. Good 
nutrition is an important part of a good education, so, you are free to dine during office hours, so long as you are quiet about it and clean 
up after yourself. In fact, you are also free to eat during class, on the same terms. There are several reasons for conducting office hours this 
way. Here are a few of the more important ones. First, it preserves a level playing field. No one gets special access to the instructor. Se-
cond, it improves the quality of answers to questions, because it is not at all uncommon for students to come up with first-rate answers to 
office hours questions. Yes, office hours are conversations, not just student-instructor Q&A ping-pong matches. Third, it enables people 
who are reluctant to speak up (at least at the start) to be a part of office hours. It’s perfectly fine to attend office hours and simply listen. 
Remember: The most useful function of office hours is the challenge of formulating good questions. You don’t even need to ask them if 
you decide not to. Second most useful is participating in developing good answers. Of course, if you need to talk with me about something 
that is not appropriate for office hours (a personal issue or an ethical concern, or the like), feel free to make an appointment. Finally and 
very importantly, if you have a concern that you are not comfortable raising with me, you should raise it with Christine Malone 
(cmalone4@gmu.edu), the impressively knowledgeable, wise, kind, and resourceful Assistant Dean of Student Academic Affairs at our law 
school. I have worked with Dean Malone for many years and have the highest respect for and trust in her. 

Disability accommodations: Disability Services at George Mason University is committed to upholding the letter and spirit of the laws 
that ensure equal treatment of people with disabilities. Under the administration of University Life, Disability Services implements and 
coordinates reasonable accommodations and disability-related services that afford equal access to university programs and activities. Stu-
dents can begin the registration process with Disability Services at any time during their enrollment at George Mason University. If you are 
seeking accommodations, please visit http://ds.gmu.edu/ for detailed information about the Disability Services registration process. Disa-
bility Services is located in Student Union Building I (SUB I), Suite 2500. Email: ods@gmu.edu | Phone: (703) 993-2474. 

For each class session:  
• Read, take notes, and think about the assigned material before class, and be prepared to listen and speak. Stay an assignment or two ahead 
of schedule, just in case. 

• Look up words you do not know. Use a good dictionary or two (including a recent edition of Black’s Law Dictionary, edited by Bryan Gar-
ner). Important, interesting, or odd words are good candidates for exam questions. 



• You may use silent electronics in class. But bear in mind a few points: (1) there is some evidence that pointing your face toward a speaker 
(or at least turning in their direction a bit) improves your comprehension and recollection of what the speaker says; (2) the instructor be-
lieves the first point is true, believes that even if it isn’t true it is still polite, believes that politeness is part of good lawyering, and knows 
beyond a shadow of a doubt that behaving as though you are trying to model good lawyerly behavior factors in the calculation of participa-
tion adjustments in grading for this course; and (3) finally and ironically, there is some evidence of an inverse relationship between a per-
son’s belief that they can multitask and their ability to multitask. 

• Take notes in your own words. There is some evidence that taking notes that way (rather than merely transcribing what is said in class) 
improves your comprehension and recollection of what you hear and see (which might come in handy for the exam). Besides, if you are 
worried about catching every word during class, don’t. All class sessions and office hours will be recorded and posted online. 

• Note and follow in-class instruction. If you miss a class (or miss something said in a class you do attend) get notes from a classmate. Make 
arrangements in advance as a precaution against unanticipated absences (and missed somethings). There is a strong tradition in law of shar-
ing notes with colleagues in need. Be a part of it. 

Texts: 

Required: Kenneth S. Abraham, The Forms and Functions of Tort Law (6th ed. 2022) (free on West Academic via our school’s website, 
which you will learn about in orientation; you can buy a hard copy online – cheap compared to most law school textbooks). 

 Ross E. Davies, Torts Cases (2022 ed.) (free pdf from the instructor; on Blackboard after the first day of class). 

Suggested: Bryan A. Garner, Black’s Law Dictionary (11th ed. 2019 as a book, or 10th ed. 2014 as an app) (not cheap, but worth it). 

A few words about law school textbooks: They go out of date fast, because the law is a living, constantly changing creature, like the society 
of which it is a part. As we will see during the course, even a relatively recent work, such as the Abraham book, which was written by a 
first-rate scholar and published just this year, can sometimes benefit from updating. So, do not be surprised if we do some tinkering during 
our course, and be on the watch for changes in law throughout your career. 

Assignments and class schedule: 
Entries to the right of a date indicate the reading assignments for that date. Assignments are subject to change based on the pace of the 
course and the whim of the instructor. 

Date Topic(s) Abraham reading Torts Cases 
Aug. 23 Introduction, Battery, Assault ch. 1, pp. 1-24; ch. 2, pp. 25-32 read material attached to this syllabus 
Aug. 25 ditto -- ditto 
Aug. 30 False Imprisonment, IIED, Defenses ch. 2, pp. 32-41 ch. 2, pt. 2 
Sept. 1 ditto -- -- 
Sept. 6 Trespasses, Conversion, Defenses ch. 2, pp. 41-50 ch. 2, pt. 3 
Sept. 8 ditto -- -- 
Sept. 13 Nuisance ch. 2, pp. 50-59 ch. 2, pt. 4 
Sept. 15 ditto -- -- 
Sept. 20 practice quiz, Negligence ch. 3, pp. 61-77 ch. 3, pt. 1 
Sept. 22 no class -- -- -- 
Sept. 27 More Negligence, Malpractice ch. 3, pp. 78-99 ch. 3, pt. 2 
Sept. 29 ditto -- -- 
Oct. 4 Negligence Per Se, Burdens of Proof ch. 3, pp. 99-108; ch. 4, pp. 109-123  ch. 3, pt. 3; ch. 4, pt. 1 
Oct. 6 ditto -- -- 
Oct. 11 no class -- -- -- 
Oct. 13 Cause-in-Fact ch. 5, pp. 125-148 ch. 5, pt. 1 
Oct. 18 ditto -- -- 
Oct. 20 Proximate Cause ch. 6, pp. 149-172 ch. 6, pt. 1 
Oct. 25 ditto, practice quiz -- -- 
Oct. 27 no class -- -- -- 
Nov. 1 Defenses, Strict Liability ch. 7, pp. 173-195; ch. 8, pp. 197-214 ch. 7, pt. 1; ch. 8, pt. 1 
Nov. 3 ditto -- -- 
Nov. 8 Products Liability ch. 9, pp. 215-240 ch. 9, pt. 1 
Nov. 10 ditto -- -- 
Nov. 15 Duties ch. 11, pp. 261-281 ch. 11, pt. 1 
Nov. 17 ditto -- -- 
Nov. 22 Damages ch. 10, pp. 241-259 ch. 10, pt. 1 
Dec. 5 final exam   

 
Class sessions: The basic structure of each class session will be as outlined below. The actual times for each element of a class are likely to 
vary a bit from day to day, and they are subject to the same “pace of the course” and “whim of the instructor” flexibilities as everything else 
in the course. The first day of class will definitely be a bit looser. 

10 minutes: Opening remarks: Instructor makes announcements and deals with administrative matters. 



30 minutes: Panel discussion: Instructor interviews a panel of students (usually three or four) about the day’s assigned readings and their 
implications. At the beginning of the semester, I will assign people to panels. Everyone will do it. Once everyone has had one 
turn on a panel we will switch to a volunteer system, with assignments only if there are not enough volunteers. During the 
first week of class there will be no assigned panel. I will just ask for volunteers and we will improvise. Very exciting. 

10 minutes: Break 

10 minutes: More panel discussion: After this, the panelists will be permitted to relax and nap in their seats for the rest of the afternoon. 

30 minutes: Instructor-to-student Q&A: Instructor asks questions of many students. This will be short cold-call interactions – partly, of 
course, to inspire you to do the reading every day and think about it, but also (and more importantly, really) to give you 
practice expressing your knowledge (and sometimes even your opinions) briefly, coherently, and out loud. Once you get 
used to this, it will be fun. Our class is big, but even so you should expect to get called every couple of weeks or so. Some of 
the questions asked during this part of class will be based on questions that will be on the final exam. After this, everyone can 
breathe a sigh of relief. Except the instructor. 

10 minutes: Break 

25 minutes: Student-to-instructor Q&A: Students with questions raise a hand and the instructor calls on them. Sometimes the answers 
will be direct, sometimes they will be indirect, and sometime they will be questions themselves. All will, I hope, be helpfully 
thought provoking. 

5 minutes: Wrap-up: Instructor wraps up and class ends. 

Mondays:  Office hours: Optional conversation. This part is explained in detail above. 

Grades: Your grade will be based on two things – a final exam and class participation. Final exam: The exam will be 100% of your grade, 
unless you earn an adjustment up or down for class participation. The exam will cover the assigned reading and the instructor’s remarks in 
class. It will be a three-hour, 50-question multiple-choice test. It will be open everything (books, notes, internet, etc.), with one excep-
tion: You must not interact in any way (in person, in writing, by signing, electronically, telepathically, etc.) with any human being during 
the exam (except, of course, for the fine people in our law school’s Records Office and IT Department, since you may need their help with 
administrative and technical aspects of the exam). Class participation: When determining your grade in the course, the instructor may ap-
ply a single-increment adjustment to the exam grade, upward or downward (e.g., from B to B+ or from A- to B+), based on class partici-
pation (which includes overall good citizenship) in the course. The easiest ways to improve your chances of an upward adjustment are: 
(1) when the instructor invites you to speak in class, demonstrate that you have done the assigned reading and thought about it and were 
paying attention to what was going on in the classroom just before the instructor invited you to speak (yes, you can pass on a question, but 
it won’t help you pass the course); (2) make your replies to the instructor and your comments on contributions of classmates short, on-
point, and constructive, and pay attention to others’ answers and comments (yes, politeness can affect your grades in law school as well as 
your career after it); and (3) attend class (yes, a school regulation says, “[i]f a student is absent for any reason for more than 20 percent of 
the sessions of a course, the student is not eligible for credit in that course” and a “student who is not present for at least 75 percent of a 
session of the course is absent from that session,” but those are merely definitions of the lower bounds of certain minimal performances, 
and minimal performances merit minimal grades). One more tip about participation: Asking the instructor a question that is answered in 
this syllabus is evidence that you are either not doing the reading or not paying attention. 

Academic regulations: They are here: www.law.gmu.edu/academics/regulations. If you have not read them yet, you should! 

Intellectual property: The instructor owns all course content, regardless of form. You may share copies of that content with classmates 
during the course, but other than that you must keep all of it in any format to yourself forever. Copyright 2022 Ross E. Davies. 

 

Reading for the first week of Torts 
(in addition to the assigned pages in Abraham) 

Orin S. Kerr, How to Read a Legal Opinion 
The Know-It-Alls (excerpts from Tony Mauro) 
Vosburg v. Putney (Wis. 1891) 
Garratt v. Dailey (Wash. 1955) 
Fisher v. Carrousel Motor Hotel (Tex. 1967) 
Leichtman v. WLW Jacor Comm. (Ohio App. 1994) 
Tuberville v. Savage (KB 1669) 
Langford v. Shu (N.C. 1962) 
Gerber v. Veltri (N.D. Ohio 2016) 
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HOW TO READ A 
LEGAL OPINION 

A GUIDE FOR NEW LAW STUDENTS 

Orin S. Kerr† 

This essay is designed to help new law students prepare for the 
first few weeks of class. It explains what judicial opinions are, 
how they are structured, and what law students should look 
for when reading them. 

I. WHAT’S IN A LEGAL OPINION? 
hen two people disagree and that disagreement leads to a 
lawsuit, the lawsuit will sometimes end with a ruling by a 

judge in favor of one side. The judge will explain the ruling in a 
written document referred to as an “opinion.” The opinion explains 
what the case is about, discusses the relevant legal principles, and 
then applies the law to the facts to reach a ruling in favor of one side 
and against the other. 

Modern judicial opinions reflect hundreds of years of history and 
practice. They usually follow a simple and predictable formula. This 
                                                                                                    

† Orin Kerr is a professor of law at the George Washington University Law School. This essay 
can be freely distributed for non-commercial uses under the Creative Commons Attribution-
NonCommercial-NoDerivs 3.0 Unported license. For the terms of the license, visit creative-
commons.org/licenses/by-nc-nd/3.0/legalcode. 
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section takes you through the basic formula. It starts with the intro-
ductory materials at the top of an opinion and then moves on to the 
body of the opinion. 

The Caption 
The first part of the case is the title of the case, known as the “cap-
tion.” Examples include Brown v. Board of Education and Miranda v. 
Arizona. The caption usually tells you the last names of the person 
who brought the lawsuit and the person who is being sued. These 
two sides are often referred to as the “parties” or as the “litigants” in 
the case. For example, if Ms. Smith sues Mr. Jones, the case caption 
may be Smith v. Jones (or, depending on the court, Jones v. Smith). 

In criminal law, cases are brought by government prosecutors on 
behalf of the government itself. This means that the government is 
the named party. For example, if the federal government charges 
John Doe with a crime, the case caption will be United States v. Doe. 
If a state brings the charges instead, the caption will be State v. Doe, 
People v. Doe, or Commonwealth v. Doe, depending on the practices of 
that state.1 

The Case Citation 
Below the case name you will find some letters and numbers. These 
letters and numbers are the legal citation for the case. A citation 
tells you the name of the court that decided the case, the law book 
in which the opinion was published, and the year in which the court 
decided the case. For example, “U.S. Supreme Court, 485 U.S. 759 
(1988)” refers to a U.S. Supreme Court case decided in 1988 that 
appears in Volume 485 of the United States Reports starting at page 
759. 

The Author of the Opinion 
The next information is the name of the judge who wrote the opin-
ion. Most opinions assigned in law school were issued by courts 

                                                                                                    
1 English criminal cases normally will be Rex v. Doe or Regina v. Doe. Rex and 

Regina aren’t the victims: the words are Latin for “King” and “Queen.” During 
the reign of a King, English courts use “Rex”; during the reign of a Queen, they 
switch to “Regina.” 
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with multiple judges. The name tells you which judge wrote that 
particular opinion. In older cases, the opinion often simply states a 
last name followed by the initial “J.” No, judges don’t all have the 
first initial “J.” The letter stands for “Judge” or “Justice,” depending 
on the court. On occasion, the opinion will use the Latin phrase 
“per curiam” instead of a judge’s name. Per curiam means “by the 
court.” It signals that the opinion reflects a common view among all 
the judges rather than the writings of a specific judge. 

The Facts of the Case 
Now let’s move on to the opinion itself. The first part of the body 
of the opinion presents the facts of the case. In other words, what 
happened? The facts might be that Andy pulled out a gun and shot 
Bob. Or maybe Fred agreed to give Sally $100 and then changed his 
mind. Surprisingly, there are no particular rules for what facts a 
judge must include in the fact section of an opinion. Sometimes the 
fact sections are long, and sometimes they are short. Sometimes 
they are clear and accurate, and other times they are vague or in-
complete. 

Most discussions of the facts also cover the “procedural history” 
of the case. The procedural history explains how the legal dispute 
worked its way through the legal system to the court that is issuing 
the opinion. It will include various motions, hearings, and trials that 
occurred after the case was initially filed. Your civil procedure class 
is all about that kind of stuff; you should pay very close attention to 
the procedural history of cases when you read assignments for your 
civil procedure class. The procedural history of cases usually will be 
less important when you read a case for your other classes. 

The Law of the Case 
After the opinion presents the facts, it will then discuss the law. 
Many opinions present the law in two stages. The first stage dis-
cusses the general principles of law that are relevant to cases such as 
the one the court is deciding. This section might explore the history 
of a particular field of law or may include a discussion of past cases 
(known as “precedents”) that are related to the case the court is de-
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ciding. This part of the opinion gives the reader background to help 
understand the context and significance of the court’s decision. The 
second stage of the legal section applies the general legal principles 
to the particular facts of the dispute. As you might guess, this part is 
in many ways the heart of the opinion: It gets to the bottom line of 
why the court is ruling for one side and against the other. 

Concurring and/or Dissenting Opinions 
Most of the opinions you read as a law student are “majority” opin-
ions. When a group of judges get together to decide a case, they 
vote on which side should win and also try to agree on a legal ra-
tionale to explain why that side has won. A majority opinion is an 
opinion joined by the majority of judges on that court. Although 
most decisions are unanimous, some cases are not. Some judges 
may disagree and will write a separate opinion offering a different 
approach. Those opinions are called “concurring opinions” or “dis-
senting opinions,” and they appear after the majority opinion. A 
“concurring opinion” (sometimes just called a “concurrence”) ex-
plains a vote in favor of the winning side but based on a different 
legal rationale. A “dissenting opinion” (sometimes just called a “dis-
sent”) explains a vote in favor of the losing side. 

II. COMMON LEGAL TERMS 
FOUND IN OPINIONS 

ow that you know what’s in a legal opinion, it’s time to learn 
some of the common words you’ll find inside them. But first a 

history lesson, for reasons that should be clear in a minute. 
In 1066, William the Conqueror came across the English Chan-

nel from what is now France and conquered the land that is today 
called England. The conquering Normans spoke French and the de-
feated Saxons spoke Old English. The Normans took over the court 
system, and their language became the language of the law. For sev-
eral centuries after the French-speaking Normans took over Eng-
land, lawyers and judges in English courts spoke in French. When 
English courts eventually returned to using English, they continued 
to use many French words. 

N 
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Why should you care about this ancient history? The American 
colonists considered themselves Englishmen, so they used the Eng-
lish legal system and adopted its language. This means that Ameri-
can legal opinions today are littered with weird French terms. Ex-
amples include plaintiff, defendant, tort, contract, crime, judge, 
attorney, counsel, court, verdict, party, appeal, evidence, and jury. 
These words are the everyday language of the American legal sys-
tem. And they’re all from the French, brought to you by William 
the Conqueror in 1066. 

This means that when you read a legal opinion, you’ll come 
across a lot of foreign-sounding words to describe the court system. 
You need to learn all of these words eventually; you should read 
cases with a legal dictionary nearby and should look up every word 
you don’t know. But this section will give you a head start by intro-
ducing you to some of the most common words, many of which 
(but not all) are French in origin. 

Types of Disputes and the Names of Participants 
There are two basic kinds of legal disputes: civil and criminal. In a 
civil case, one person files a lawsuit against another asking the court 
to order the other side to pay him money or to do or stop doing 
something. An award of money is called “damages” and an order to 
do something or to refrain from doing something is called an “in-
junction.” The person bringing the lawsuit is known as the “plaintiff” 
and the person sued is called the “defendant.” 

In criminal cases, there is no plaintiff and no lawsuit. The role of 
a plaintiff is occupied by a government prosecutor. Instead of filing 
a lawsuit (or equivalently, “suing” someone), the prosecutor files 
criminal “charges.” Instead of asking for damages or an injunction, 
the prosecutor asks the court to punish the individual through either 
jail time or a fine. The government prosecutor is often referred to 
as “the state,” “the prosecution,” or simply “the government.” The 
person charged is called the defendant, just like the person sued in a 
civil case. 

In legal disputes, each party ordinarily is represented by a law-
yer. Legal opinions use several different words for lawyers, includ-
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ing “attorney” and “counsel.” There are some historical differences 
among these terms, but for the last century or so they have all 
meant the same thing. When a lawyer addresses a judge in court, 
she will always address the judge as “your honor,” just like lawyers 
do in the movies. In legal opinions, however, judges will usually 
refer to themselves as “the Court.” 

Terms in Appellate Litigation 
Most opinions that you read in law school are appellate opinions, 
which means that they decide the outcome of appeals. An “appeal” is 
a legal proceeding that considers whether another court’s legal deci-
sion was right or wrong. After a court has ruled for one side, the 
losing side may seek review of that decision by filing an appeal be-
fore a higher court. The original court is usually known as the trial 
court, because that’s where the trial occurs if there is one. The 
higher court is known as the appellate or appeals court, as it is the 
court that hears the appeal. 

A single judge presides over trial court proceedings, but appel-
late cases are decided by panels of several judges. For example, in 
the federal court system, run by the United States government, a 
single trial judge known as a District Court judge oversees the trial 
stage. Cases can be appealed to the next higher court, the Court of 
Appeals, where cases are decided by panels of three judges known 
as Circuit Court judges. A side that loses before the Circuit Court 
can seek review of that decision at the United States Supreme 
Court. Supreme Court cases are decided by all nine judges. Su-
preme Court judges are called Justices instead of judges; there is 
one “Chief Justice” and the other eight are just plain “Justices” 
(technically they are “Associate Justices,” but everyone just calls 
them “Justices”). 

During the proceedings before the higher court, the party that 
lost at the original court and is therefore filing the appeal is usually 
known as the “appellant.” The party that won in the lower court and 
must defend the lower court’s decision is known as the “appellee” 
(accent on the last syllable). Some older opinions may refer to the 
appellant as the “plaintiff in error” and the appellee as the “defendant 
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in error.” Finally, some courts label an appeal as a “petition,” and 
require the losing party to petition the higher court for relief. In 
these cases, the party that lost before the lower court and is filing 
the petition for review is called the “petitioner.” The party that won 
before the lower court and is responding to the petition in the 
higher court is called the “respondent.” 

Confused yet? You probably are, but don’t worry. You’ll read so 
many cases in the next few weeks that you’ll get used to all of this 
very soon. 

III. WHAT YOU NEED TO LEARN FROM 
READING A CASE 

kay, so you’ve just read a case for class. You think you under-
stand it, but you’re not sure if you learned what your profes-

sor wanted you to learn. Here is what professors want students to 
know after reading a case assigned for class: 

Know the Facts 
Law professors love the facts. When they call on students in class, 
they typically begin by asking students to state the facts of a particu-
lar case. Facts are important because law is often highly fact-
sensitive, which is a fancy way of saying that the proper legal out-
come depends on the exact details of what happened. If you don’t 
know the facts, you can’t really understand the case and can’t un-
derstand the law. 

Most law students don’t appreciate the importance of the facts 
when they read a case. Students think, “I’m in law school, not fact 
school; I want to know what the law is, not just what happened in 
this one case.” But trust me: the facts are really important.2 

                                                                                                    
2 If you don’t believe me, you should take a look at a few law school exams. It 

turns out that the most common form of law school exam question presents a 
long description of a very particular set of facts. It then asks the student to “spot” 
and analyze the legal issues presented by those facts. These exam questions are 
known as “issue-spotters,” as they test the student’s ability to understand the facts 
and spot the legal issues they raise. As you might imagine, doing well on an issue-
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Know the Specific Legal Arguments Made by the Parties 
Lawsuits are disputes, and judges only issue opinions when two par-
ties to a dispute disagree on a particular legal question. This means 
that legal opinions focus on resolving the parties’ very specific dis-
agreement. The lawyers, not the judges, take the lead role in fram-
ing the issues raised by a case. 

In an appeal, for example, the lawyer for the appellant will ar-
ticulate specific ways in which the lower court was wrong. The ap-
pellate court will then look at those arguments and either agree or 
disagree. (Now you can understand why people pay big bucks for 
top lawyers; the best lawyers are highly skilled at identifying and 
articulating their arguments to the court.) Because the lawyers take 
the lead role in framing the issues, you need to understand exactly 
what arguments the two sides were making. 

Know the Disposition 
The “disposition” of a case is the action the court took. It is often 
announced at the very end of the opinion. For example, an appeals 
court might “affirm” a lower court decision, upholding it, or it 
might “reverse” the decision, ruling for the other side. Alterna-
tively, an appeals court might “vacate” the lower court decision, 
wiping the lower-court decision off the books, and then “remand” 
the case, sending it back to the lower court for further proceedings. 
For now, you should keep in mind that when a higher court “af-
firms” it means that the lower court had it right (in result, if not in 
reasoning). Words like “reverse,” “remand,” and “vacate” means 
that the higher court though the lower court had it wrong. 

Understand the Reasoning of the Majority Opinion 
To understand the reasoning of an opinion, you should first identify 
the source of the law the judge applied. Some opinions interpret the 
Constitution, the founding charter of the government. Other cases 

                                                                                                    
spotter requires developing a careful and nuanced understanding of the impor-
tance of the facts. The best way to prepare for that is to read the fact sections of 
your cases very carefully.  
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interpret “statutes,” which is a fancy name for written laws passed 
by legislative bodies such as Congress. Still other cases interpret 
“the common law,” which is a term that usually refers to the body of 
prior case decisions that derive ultimately from pre-1776 English 
law that the Colonists brought over from England.3 

In your first year, the opinions that you read in your Torts, Con-
tracts, and Property classes will mostly interpret the common law. 
Opinions in Criminal Law mostly interpret either the common law 
or statutes. Finally, opinions in your Civil Procedure casebook will 
mostly interpret statutory law or the Constitution. The source of 
law is very important because American law follows a clear hierar-
chy. Constitutional rules trump statutory (statute-based) rules, and 
statutory rules trump common law rules. 

After you have identified the source of law, you should next 
identify the method of reasoning that the court used to justify its 
decision. When a case is governed by a statute, for example, the 
court usually will simply follow what the statute says. The court’s 
role is narrow in such settings because the legislature has settled the 
law. Similarly, when past courts have already answered similar 
questions before, a court may conclude that it is required to reach a 
particular result because it is bound by the past precedents. This is 
an application of the judicial practice of “stare decisis,” an abbrevia-
tion of a Latin phrase meaning “That which has been already decided 
should remain settled.” 

In other settings, courts may justify their decisions on public pol-
icy grounds. That is, they may pick the rule that they think is the 
best rule, and they may explain in the opinion why they think that 
rule is best. This is particularly likely in common law cases where 
judges are not bound by a statute or constitutional rule. Other 
courts will rely on morality, fairness, or notions of justice to justify 

                                                                                                    
3 The phrase “common law” started being used about a thousand years ago to refer 

to laws that were common to all English citizens. Thus, the word “common” in 
the phrase “common law” means common in the sense of “shared by all,” not 
common in the sense of “not very special.” The “common law” was announced in 
judicial opinions. As a result, you will sometimes hear the phrase “common law” 
used to refer to areas of judge-made law as opposed to legislatively-made law. 
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their decisions. Many courts will mix and match, relying on several 
or even all of these justifications. 

Understand the Significance of the Majority Opinion 
Some opinions resolve the parties’ legal dispute by announcing and 
applying a clear rule of law that is new to that particular case. That 
rule is known as the “holding” of the case. Holdings are often con-
trasted with “dicta” found in an opinion. Dicta refers to legal state-
ments in the opinion not needed to resolve the dispute of the par-
ties; the word is a pluralized abbreviation of the Latin phrase “obiter 
dictum,” which means “a remark by the way.” 

When a court announces a clear holding, you should take a min-
ute to think about how the court’s rule would apply in other situa-
tions. During class, professors like to pose “hypotheticals,” new sets 
of facts that are different from those found in the cases you have 
read. They do this for two reasons. First, it’s hard to understand the 
significance of a legal rule unless you think about how it might apply 
to lots of different situations. A rule might look good in one setting, 
but another set of facts might reveal a major problem or ambiguity. 
Second, judges often reason by “analogy,” which means a new case 
may be governed by an older case when the facts of the new case are 
similar to those of the older one. This raises the question, which are 
the legally relevant facts for this particular rule? The best way to 
evaluate this is to consider new sets of facts. You’ll spend a lot of 
time doing this in class, and you can get a head start on your class 
discussions by asking the hypotheticals on your own before class 
begins. 

Finally, you should accept that some opinions are vague. Some-
times a court won’t explain its reasoning very well, and that forces 
us to try to figure out what the opinion means. You’ll look for the 
holding of the case but become frustrated because you can’t find 
one. It’s not your fault; some opinions are written in a narrow way 
so that there is no clear holding, and others are just poorly reasoned 
or written. Rather than trying to fill in the ambiguity with false cer-
tainty, try embracing the ambiguity instead. One of the skills of top-
flight lawyers is that they know what they don’t know: they know 
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when the law is unclear. Indeed, this skill of identifying when a 
problem is easy and when it is hard (in the sense of being unsettled 
or unresolved by the courts) is one of the keys to doing very well in 
law school. The best law students are the ones who recognize and 
identify these unsettled issues without pretending that they are easy. 

Understand Any Concurring and/or Dissenting Opinions 
You probably won’t believe me at first, but concurrences and dis-
sents are very important. You need to read them carefully. To un-
derstand why, you need to appreciate that law is man-made, and 
Anglo-American law has often been judge-made. Learning to “think 
like a lawyer” often means learning to think like a judge, which 
means learning how to evaluate which rules and explanations are 
strong and which are weak. Courts occasionally say things that are 
silly, wrongheaded, or confused, and you need to think independ-
ently about what judges say. 

Concurring and dissenting opinions often do this work for you. 
Casebook authors edit out any unimportant concurrences and dis-
sents to keep the opinions short. When concurrences and dissents 
appear in a casebook, it signals that they offer some valuable insights 
and raise important arguments. Disagreement between the majority 
opinion and concurring or dissenting opinions often frames the key 
issue raised by the case; to understand the case, you need to under-
stand the arguments offered in concurring and dissenting opinions. 

IV. WHY DO LAW PROFESSORS 
USE THE CASE METHOD? 

’ll conclude by stepping back and explaining why law professors 
bother with the case method. Every law student quickly realizes 

that law school classes are very different from college classes. Your 
college professors probably stood at the podium and droned on 
while you sat back in your chair, safe in your cocoon. You’re now 
starting law school, and it’s very different. You’re reading about 
actual cases, real-life disputes, and you’re trying to learn about the 
law by picking up bits and pieces of it from what the opinions tell 
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you. Even weirder, your professors are asking you questions about 
those opinions, getting everyone to join in a discussion about them. 
Why the difference?, you may be wondering. Why do law schools 
use the case method at all? 

I think there are two major reasons, one historical and the other 
practical. 

The Historical Reason 
The legal system that we have inherited from England is largely 
judge-focused. The judges have made the law what it is through 
their written opinions. To understand that law, we need to study 
the actual decisions that the judges have written. Further, we need 
to learn to look at law the way that judges look at law. In our sys-
tem of government, judges can only announce the law when decid-
ing real disputes: they can’t just have a press conference and an-
nounce a set of legal rules. (This is sometimes referred to as the 
“case or controversy” requirement; a court has no power to decide 
an issue unless it is presented by an actual case or controversy be-
fore the court.) To look at the law the way that judges do, we need 
to study actual cases and controversies, just like the judges. In short, 
we study real cases and disputes because real cases and disputes his-
torically have been the primary source of law. 

The Practical Reason 
A second reason professors use the case method is that it teaches an 
essential skill for practicing lawyers. Lawyers represent clients, and 
clients will want to know how laws apply to them. To advise a cli-
ent, a lawyer needs to understand exactly how an abstract rule of 
law will apply to the very specific situations a client might encoun-
ter. This is more difficult than you might think, in part because a 
legal rule that sounds definite and clear in the abstract may prove 
murky in application. (For example, imagine you go to a public park 
and see a sign that says “No vehicles in the park.” That plainly for-
bids an automobile, but what about bicycles, wheelchairs, toy 
automobiles? What about airplanes? Ambulances? Are these “vehi-
cles” for the purpose of the rule or not?) As a result, good lawyers 
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need a vivid imagination; they need to imagine how rules might ap-
ply, where they might be unclear, and where they might lead to 
unexpected outcomes. The case method and the frequent use of 
hypotheticals will help train your brain to think this way. Learning 
the law in light of concrete situations will help you deal with par-
ticular facts you’ll encounter as a practicing lawyer. 

Good luck! 
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The Know-It-Alls 
All good lawyers are know-it-alls, but not all lawyers who are know-it-alls are good law-

yers. What is the difference? First, consider an excerpt from Tony Mauro, Calling a Bad Day 
in Court Malpractice?, Legal Times, July 20, 1998: 

In a California courtroom . . . a novel issue is 
under heated debate: Can a lawyer’s oral argu-
ment before the Supreme Court ever be deemed 
to be so bad that it caused his client to lose the 
case? . . . 

If ever there was an oral argument to raise the 
Supreme Court malpractice issue, it is the one 
now before the California court: Thomas Cam-
pagne’s now legendary argument on Dec. 2, 
1996, before the justices in Glickman v. Wileman 
Brothers & Elliott Inc., 117 S. Ct. 2130. 

Campagne represented California fruit ranch-
ers in a First Amendment challenge to federal ag-
ricultural marketing orders that essentially forced 
them to fund generic fruit advertising with which 
they disagreed. It was cast as an important com-
mercial speech case, raising First Amendment is-
sues about government-compelled speech. 

The oral argument was preceded by a shoving 
match over who would argue the case – Cam-
pagne, who had represented the growers in early 
stages of the litigation, or renowned First 
Amendment litigator Michael McConnell, special 
counsel to Chicago’s Mayer, Brown & Platt who 
represented some of the growers. Thirteen of the 
16 growers in the case asked Campagne to step 
aside for the arguments, but he refused. The dis-

pute was decided by an unusual coin toss con-
ducted by Supreme Court Clerk William Suter. 

Campagne won the coin toss, and without 
moot court preparation or consultation with high 
court litigators, dove into oral argument for a 
raucous and riotous half-hour. He largely ignored 
the First Amendment, instead using his time as an 
opportunity to educate the justices about the rela-
tive virtues of different varieties of California 
plums. At one point, Campagne even veered into 
the bizarre and personal, advising Justice Antonin 
Scalia not to buy green plums lest his family get 
sick. 

The justices were clearly upset by the argu-
ments and tried repeatedly to push Campagne 
back on track. An extraordinary letter to the 
Court from McConnell after the arguments, disa-
vowing concessions made by Campagne, failed to 
repair the damage. The Court ended up ruling 5-
4 in favor of the marketing program, finding that 
it posed no significant First Amendment problem. 

Daniel Gerawan of Reedley, Calif., one of the 
growers who had tried repeatedly beforehand to 
get Campagne to step aside and let McConnell 
argue, sued Campagne for legal malpractice. 
Without doubt, Gerawan says, the oral argument 
led directly to the loss.  

Second, consider an excerpt from Tony Mauro, Ennis Remembered As One of the ACLU’s Best, 
The Recorder, Aug. 7, 2000: 

But it is as a Supreme Court advocate that 
[Bruce] Ennis may be best remembered. He won 
11 of the 16 cases he argued. His preparation for 
argument was legendary. No matter how late in 
the game he took on a case, Ennis wanted to 
know everything about its background and about 
his client. . . . 

In the commercial speech case, Rubin v. Coors 
Brewing Corp. in 1995, Ennis’ meticulous prepara-
tion earned him a permanent place in Supreme 
Court lore. Ennis, arguing on behalf of Coors, 

challenged a federal restriction on beer labels. 
But what Justice Antonin Scalia wanted to 

know during oral argument seemed like a trivia 
question: What was the difference between beer 
and ale? Without missing a beat, Ennis told him 
that ale resulted from a “top fermentation pro-
cess,” while beer came from the bottom. 

Stunned Coors officials in the audience later 
said they could not have answered the question 
themselves. But Ennis, it so happened, had come 
across a technical explanation of the brewing 



process in the transcript of a 1934 congressional 
hearing that he read in preparation for arguments. 

The beer-ale colloquy has been memorialized 
in a guidebook for counsel arguing before the Su-
preme Court that is issued by the Court’s clerk, 
under the heading “Know your client’s business.” 
Without mentioning the names of Ennis or Scalia, 
the entry noted that “the justice who posed the 
question thanked the counsel in a warm and gra-
cious manner.” Coors won the case 9-0. 

But Ennis was not just prepared for trivia 
questions. He was also ready strategically, in 
many instances devising three different answers 
to questions he expected to be asked. The an-

swer he picked depended on which justice asked 
the question. 

If the query came from a hostile justice, Ennis 
had a quick reply ready that would enable him to 
change the subject fast. If it came from a justice 
he thought he could persuade, he had an answer 
ready with his best argument. A third answer 
was reserved for justices he already thought 
were on his side. 

“If he knew he had three justices in his pocket 
going in, he focused his argument on winning 
two more,” said Ogden. “He had a sense of the 
whole package.” 

Third, consider the list of outside counsel (from the Jenner & Block firm) on the cover page 
of Respondent’s merits brief in the Coors case: Bruce J. Ennis, Jr. (Counsel of Record), Donald 
B. Verrilli, Jr. , Paul M. Smith, and Nory Miller.  

And, finally, consider this anecdote from Warner W. Gardner’s memoir, Pebbles From The 
Paths Behind: The Public Path 1909-1947 at 124-25 (1989): 

May 11, 1942, was a red-letter Supreme 
Court day for me, in which I “won” a case after a 
half hour’s preparation. I had gone to the Court 
to move the admission of a capable black attorney 
named Crockett who was on my staff, and had 
been pleased to note that the Chief Justice of 
Texas was a subordinate part of Crockett’s group 
being admitted. I left at the luncheon recess and 
was caught by the Marshall just as I was going 
down the marble steps and escorted back to the 
Court room, where the Justices had remained. 
The[y] had just discovered that the next case, a 
prosecution of one McCann, was one where he 
planned to appear pro se. Chief Justice Stone, evi-

dently assuming that one who had left the Solici-
tor General’s Office had left the Government (a 
sentiment I rather shared), appointed me counsel 
either to present his case after the luncheon recess 
or to advise the Court what should be done. I 
spent the half hour with McCann and then pre-
sented the Court with three points, each of which 
I “won.” (a) The issues were serious, and deserved 
argument. (b) They were also too complex to 
prepare in half an hour. (c) As I remained a Gov-
ernment attorney, someone else should be ap-
pointed to represent McCann. His conviction was 
affirmed at the next Term, but the vote was 5-4. 
Adams v. U.S. ex. rel. McCann, 317 U.S. 269 (1942). 
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moved in arrest of judgment, that the plaintiff alledges indeed that the defendant
entered and was possessed the first year, but mentions no entry as to the second.-
Twisden, Justice. The jury have found the rent to be due for both years, and we
will now intend that he was in possession all the time for which the rent is found to
be due.

CASE 11. BATES against KENDAL.

Teaching school without licence.-S. C. 1 Vent. 41. S. C. 2 Keb. 538, 544, 2. See
the statutes 1 Jac. 1, c. 4, f. 9, and 19 Geo. 3, c. 44. 1 Hawk. 18 and 48.

A prohibition was prayed to the Ecclesiastical Court at Chester to stay proceedings
upon a libel against one William Bates, for teaching school without licence; but it
was denied.

It appears by the report of this case in Keble, that the prohibition was granted,
because the object of the libel was to put him out of the school, when the patronage
was not in the Ordinary, but in the founder; in which case the Ordinary can only censure,
but not expel; nor can he libel for the penalty. Carthew, 484. 2 Lev. 222.-This
jurisdiction extends only to grammar schools. 1 Peer. Will. 20, 32.-See an argument
but no determination upon this subject, Salk. 672. 12 Mod. 192.-And as to the
bishop's duty in granting the licence, vide 2 Bar. 365, 428. 2 Kel. 287, pl. 218, and
367, and Strange, 1023.

CASE 12. REDMAN against EDOLFE.

Trinity Term, 21 Car. 2, Roll 799.

The Court will presume an original to be perfect until the contrary appears.-S. C.
1 Sid. 423. S. C. 1 Saund. 317. S. C. 2 Keb. 544, 583. Cro. Jac. 108. 4 Mod.
246. Tidd's Pract. 222.

Trespass and ejectment by original in this Court.-Saunders moved in arrest of
judgment, upon a fault in the original; for a bad original is not helped by verdict.
But upon Mr. Livesay's certifying that there was no original at all, the plaintiff had
judgment, though in his declaration he recited the original.

See also the statute 18 Eliz. c. 14, by which it is enacted, that no judgment shall,.
after verdict, be stayed or reversed for any default in form, or for the want of any
original writ, &c. 5 Co. 37. Barnes Notes, 3d edit. 14, &c. 1 Ld. Raym. 565.
2 Ld. Raym. 1058, 1066. Stra. 1211. 1 Wils. 1. 2 Wils. 147. 2 Burr. 1162.
4 Burr. 2448. Cowp. 841. Dougl. 62, 228. 1 Term Rep. 149.

CASE 13. TUBERVILLE against SAVAGE.

If a man lay his hand upon his sword and say, "If it were not assize-time, I would not
take such language," this is no assault.-S. C. 2 Keb. 545. S. C. 1 Vent. 256.
2 Ro. Ab. 547. 6 Mod. 149. 10 Mod. 187. 1 Lev. 282. 1 Bac. Ab. 154. Gilb.
Law of Evid. 256. 1 Com. Dig. 591. Bull. N. P. 15. 1 Hawk. P. C. 263.

Action of assault, battery, and wounding. The evidence to prove a provocation was,
that the plaintiff put his hand upon his sword and said, " If it were not assize-time, I
would not take such language from you."-The question was, If that were an assault ?-
The Court agreed that it was not ; for the declaration of the plaintiff was, that he
would not assault him, the Judges being in town ; and the intention as well as the act
makes an assault. Therefore if one strike another upon the hand, or arm, or breast
in discourse, it is no assault, there being no intention to assault; but if one, intending
to assault, strike at another and miss him, this is an assault : so if he hold up his hand
against another in a threatening manner and say nothing, it is an assault.-In the
principal case the plaintiff had judgment.

684 1 MOD. 3.
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has established the requisites for collective
action certification.

Accordingly, it is ORDERED that the
hearing on the defendant’s renewed mo-
tion to stay the action and compel arbitra-
tion, and the plaintiff’s motion for condi-
tional certification, is CANCELLED.

It is further ORDERED that the defen-
dant’s renewed motion to stay the action
and compel arbitration [dkt. # 61] is DE-
NIED.

It is further ORDERED that the plain-
tiff’s motion for conditional certification of
his Fair Labor Standards Act claim as a
collective action [dkt. # 7] is GRANTED.
The collective action class is defined as all
current and former hourly home-based
customer care agents who worked for Kel-
ly Services, Inc. or its subsidiaries at any
time on or after August 24, 2013.

It is further ORDERED that the defen-
dants must furnish to counsel for the plain-
tiffs the last known post office and email
addresses of the potential members of the
described class on or before September 7,
2016.

It is further ORDERED that the plain-
tiff shall deliver notice promptly to puta-
tive class members by United States mail,
email, or both. The notice shall state that
interested persons may opt in to this litiga-
tion on or before November 7, 2016, but
not thereafter.

It is further ORDERED that counsel
for the parties appear before the Court for
a case management conference on Septem-
ber 8, 2016 at 3:30 p.m.

,

 

 

Scott D. GERBER, Plaintiff,

v.

Stephen C. VELTRI, Defendant.

Case No. 3:14 CV 2763

United States District Court,
N.D. Ohio, Western Division.

Signed August 24, 2016

Background:  Law professor brought ac-
tion against another law professor for as-
sault and battery, relating to incident in
law school hallway. Bench trial was held.

Holding:  The District Court, Jack Zouh-
ary, J., held that defendant’s conduct, in
touching plaintiff’s shoulder, was not
harmful or offensive.

Case dismissed.

1. Assault and Battery O2

In Ohio, the tort of ‘‘assault’’ is de-
fined as the willful threat or attempt to
harm or touch another offensively, which
threat or attempt reasonably places the
other in fear of such contact.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Assault and Battery O2

For assault, under Ohio law, the
threat or attempt to harm or touch anoth-
er offensively must be coupled with a de-
finitive act by one who has the apparent
ability to do the harm or to commit the
offensive touching.

3. Assault and Battery O2

An essential element of the tort of
assault under Ohio law is that the actor
knew with substantial certainty that his or
her act would bring about harmful or of-
fensive contact.
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4. Assault and Battery O2
A person is subject to liability for

battery under Ohio law when he acts in-
tending to cause a harmful or offensive
contact, and when a harmful contact re-
sults, and contact which is offensive to a
reasonable sense of personal dignity is of-
fensive contact.  Restatement (Second) of
Torts §§ 19, 25.

5. Assault and Battery O2
In order that a contact be offensive to

a reasonable sense of personal dignity, as
element for battery under Ohio law, it
must be one which would offend the ordi-
nary person and as such one not unduly
sensitive as to his personal dignity; it
must, therefore, be a contact which is un-
warranted by the social usages prevalent
at the time and place at which it is inflict-
ed.  Restatement (Second) of Torts § 19.

6. Assault and Battery O3
Liability for assault under Ohio law

requires that the actor actually intend to
place another in apprehension of a harmful
or offensive contact.

7. Assault and Battery O26
Assuming that Ohio law applied a

dual-intent theory under which, to be liable
for battery, an actor must both intend to
cause physical contact with another person
and also intend, by that contact, to either
offend the other person or cause the other
person bodily harm, plaintiff professor’s
uncommunicated feeling, that plaintiff had
felt for years that defendant professor had
personally targeted and bullied plaintiff,
did not allow an inference that defendant,
who touched plaintiff’s shoulder in a hall-
way in law school in order to direct plain-
tiff to a nearby faculty lounge in which
they could talk about an incident between
plaintiff and a law librarian, should have
been substantially certain that touching
plaintiff’s shoulder would be harmful or
offensive.

8. Assault and Battery O2

Conduct of defendant professor, in
touching the shoulder of plaintiff profes-
sor, in law school hallway, in order to
direct plaintiff to a nearby faculty lounge
in which they could talk about an incident
between plaintiff and a law librarian, was
not harmful or offensive, as would be re-
quired for defendant’s liability for battery
under Ohio law; it was reasonable for de-
fendant to believe that, despite his
strained relationship with plaintiff, plaintiff
did not object to such minor physical con-
tact.

9. Assault and Battery O2
Plaintiff professor did not establish

that the physical contact was physically
harmful, as would provide basis under
Ohio law for defendant professor’s liability
for battery, arising from touching the
shoulder of plaintiff in law school hallway,
in order to direct plaintiff to a nearby
faculty lounge in which they could talk
about an incident between plaintiff and a
law librarian; examining physician’s opin-
ion that the contact exacerbated plaintiff’s
previously diagnosed degenerative partial
tear of rotator cuff was based solely on
plaintiff’s report, which did not attribute
the pain to plaintiff’s weightlifting.

10. Assault and Battery O2
Plaintiff professor did not establish

that the physical contact was offensive to a
reasonable sense of personal dignity, as
would provide basis under Ohio law for
defendant professor’s liability for battery,
arising from touching the shoulder of
plaintiff in law school hallway, in order to
direct plaintiff to a nearby faculty lounge
in which they could talk about an incident
between plaintiff and a law librarian; psy-
chologist who opined that plaintiff was
traumatized first met plaintiff after the
encounter with defendant, so psychologist
had no benchmark for determining the
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effect the incident had on plaintiff’s preex-
isting psyche.

11. Assault and Battery O2
Even if plaintiff professor had feared

that defendant professor would punch
plaintiff after defendant touched plaintiff’s
shoulder in law school hallway, defendant
was not liable under Ohio law for assault,
in absence of any evidence that he intend-
ed for plaintiff to fear anything of the sort
or that defendant knew of plaintiff’s
heightened state of apprehension.

Scott D. Gerber, Hampton, VA, pro se.

John J. Alastra, Westerville, OH, Thom-
as D. Pigott, Law Office of Thomas D.
Pigott, Toledo, OH, for Plaintiff.

Terrence G. Stolly, Connor W. Kinsey,
Melissa A. Marino, Thompson Dunlap &
Heydinger, Bellefontaine, OH, for Defen-
dant.

MEMORANDUM OPINION
AND ORDER

JACK ZOUHARY, UNITED STATES
DISTRICT JUDGE

INTRODUCTION

This is a case seemingly ripped from the
pages of a first-year torts exam, with the
added twist that the parties are, in real
life, law school professors: Plaintiff pro se
Scott Gerber, a law professor at Ohio
Northern University School of Law
(‘‘ONU’’), accuses his colleague, Defendant
Stephen Veltri, of an assault and battery in
a law school hallway. The charge: grabbing
Gerber’s shoulder in a ‘‘strong and tight
fashion.’’ Veltri admits he ‘‘touched’’ Ger-
ber’s shoulder, but merely to direct him to
the nearby faculty lounge so the two could
speak privately about Gerber’s recent con-
frontation with the law school librarian.
After a five-day bench trial and post-trial

statements (Docs. 145–146), this Court
finds Gerber’s story simply doesn’t add up.

BACKGROUND

First, a disclaimer. This Court allowed
Gerber substantial leeway in the presenta-
tion of evidence out of respect for his pro
se status. As a result, this Court heard
considerable testimony and received myri-
ad exhibits that bore little (if any) relation
to whether an assault and battery occurred
on October 8, 2012. These topics include—
but are not limited to—the awarding of an
annual honorary chair by a faculty commit-
tee, ONU’s grievance process, reviews of
ONU by the American Bar Association
and the Occupational Health and Safety
Administration, allegations of faculty mem-
bers, other than Veltri, bullying Gerber,
and ONU’s internal investigation of the
alleged assault and battery in the weeks
following October 8. A retelling of this
exhaustive evidence would be unproductive
and carry this Court far afield from the
main plot. The facts below represent those
this Court finds relevant.

Second, a little history. Gerber began
working at ONU in 2001 (Doc. 161 at 70–
71). No one disputes Gerber is a prolific
publisher who has encouraged others on
the faculty to write more (Doc. 159 at 45–
46). Veltri has worked at ONU since 1986.
In 2012, he served as interim dean of the
law school (Doc. 132 at 10). Gerber and
Veltri had occasional flare-ups over their
decade and a half working together. Veltri
raised his voice to Gerber during a 2007
faculty meeting, and then apologized (id.
at 12–13). Veltri also, in his role as associ-
ate dean of academic affairs, asked Gerber
to teach Remedies. Gerber initially refused
and filed a grievance against Veltri that
was dismissed (id. at 18–24). In short, the
parties agree that, in Veltri’s words, ‘‘over
the years [his and Gerber’s] relationship
has soured’’ (id. at 27). It is equally clear
Gerber’s relationship with much of the



849GERBER v. VELTRI
Cite as 203 F.Supp.3d 846 (N.D.Ohio 2016)

ONU law faculty has worsened during his
tenure (see, e.g., id. at 77; Doc. 133 at 2–3,
37; Doc. 160 at 66–67, 87).

And now, the rest of the story. See
Federal Civil Rule 52(a).

FINDINGS OF FACT

Gerber learned in early September 2012
that one of his research assistants, David
McGoron, intended to begin working for
law librarian Nancy Armstrong after tying
up loose ends on the work McGoron was
doing for Gerber (Doc. 160 at 51–52; Tr.
Ex. 13). Gerber took issue with this, writ-
ing to Armstrong that ‘‘[a]s apparently the
only member of the law faculty doing
much research, it makes little sense to
make it more difficult for me to do it’’ (Tr.
Ex. 60 at 1). By way of a solution, Arm-
strong offered to pay for McGoron’s ser-
vices from her funding allotment while he
finished his work for Gerber (Doc. 160 at
52–53; Tr. Ex. 60 at 2). This apparent
cease-fire fell apart on October 8, 2012.

That morning, around 11:00 a.m., Gerber
headed to Armstrong’s office to ask her
about McGoron, whom Gerber hadn’t
heard from in some time. Andrea Alexan-
der, a reference librarian whose desk was
near Armstrong’s office, observed that
Gerber ‘‘appeared agitated’’ as he entered
Armstrong’s office (Doc. 133 at 7). Arm-
strong describes Gerber as ‘‘very agitated,
and he quickly became very angry’’ as the
two discussed McGoron’s status, with Ger-
ber claiming he never agreed to a sharing
arrangement (Doc. 161 at 51–53). Gerber
yelled, according to both Armstrong and
Alexander (id. at 53; Doc. 133 at 9–10).
Armstrong attempted to reach Associate
Dean Bryan Ward, but Gerber pressed the
phone receiver to block her call (Doc. 161
at 55). Gerber left, and a short time later
Ward met with both Gerber and Arm-
strong in his office, advising he would look
into the situation (Doc. 159 at 106; Doc.
160 at 55–57; Doc. 161 at 64–65). Gerber
returned to his office for a time before

heading to the faculty lounge to have lunch
(Doc. 160 at 58–59).

Shortly after Gerber and Armstrong left
Ward’s office, Veltri stopped by to ask
Ward why his office door had been closed
(Doc. 159 at 107). Ward related details of
the spat between Gerber and Armstrong
(Doc. 132 at 35). Veltri was ‘‘irritated’’ by
the news, and stopped by Armstrong’s of-
fice to hear her side of the story (id. at 28,
38). As she was not in her office, he spoke
to Alexander before returning to his office
(id. at 38). A short time later, Veltri had a
chance encounter with Gerber in the hall-
way near the faculty lounge (id. at 39–40;
Doc. 160 at 60, 73).

As Veltri’s ‘‘intention [was] to talk with
[Gerber] in the faculty lounge about what
happened,’’ Veltri placed his left hand—his
non-dominant hand—on Gerber’s right
shoulder and suggested ‘‘Scott, we need to
talk,’’ while directing Gerber toward the
faculty lounge with his right hand (Doc.
132 at 44; Doc. 161 at 85). Gerber de-
scribes Veltri as ‘‘grab[bing] [his] shoulder
in a strong and tight fashion’’ (Doc. 160 at
59). Gerber then loudly told Veltri to re-
move his hand (Doc. 132 at 45; Doc. 160 at
73).

Gerber suggests Veltri was ‘‘berating’’
him during this time, but his testimony on
this point was inconsistent. Gerber recalls
little Veltri spoke to him beyond some-
thing about harassing staff members (Doc.
160 at 59, 61–62). He also recounts telling
Veltri to ‘‘take [his] hands off me, and
[Veltri] did. Then he turns and starts walk-
ing to the Dean’s suite’’ (id. at 62). Gerber
even disputes that Veltri greeted him with
‘‘hello,’’ explaining ‘‘[i]t happened quick’’
(id. at 73). These later descriptions actual-
ly comport with Veltri’s recollection: that
he briefly suggested ‘‘we need to talk’’ by
placing his hand on Gerber’s shoulder only
for ‘‘[a]s long as it is to put your hand on
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someone’s shoulder and then saying don’t
touch me’’ (Doc. 132 at 47).

Veltri describes Gerber as seeming
‘‘strangely offended’’ by the contact (id. at
45). Veltri explains that while Gerber did
not expressly consent to being touched, he
did not think it inappropriate to touch
Gerber’s shoulder because ‘‘it’s implicit
when people talk and they put their hand
on your shoulder, direct you to a seat, that
there’s consent’’ (id. at 58–59). Veltri did
not intend to harm, offend, or place fear in
Gerber (Doc. 161 at 86–87).

Gerber’s unexpected reaction made Vel-
tri reconsider his plan to speak with him
alone in the faculty lounge. Instead, Veltri
asked Ward to join them in Veltri’s office
to have a discussion (Doc. 132 at 47–48).
Veltri attempted to talk to Gerber about
his exchange with Armstrong, but had dif-
ficulty getting him to ‘‘focus on that’’ (id.
at 48–49). Though Gerber claims Veltri
‘‘continue[d] to berate’’ him in the office,
Ward denies that Veltri yelled at any point
during the meeting (Doc. 160 at 62; Doc.
159 at 110). Gerber protested that Veltri
wasn’t ‘‘allowed to grab [him],’’ and Veltri,
according to Gerber, responded ‘‘I didn’t
grab you, I just touched your shoulder’’
(Doc. 160 at 63). The meeting concluded
with Veltri offering to look into the re-
search assistant situation (id. at 64).

Gerber and Ward continued to talk in
Ward’s office, where Gerber demonstrated
how Veltri had ‘‘hit’’ him (Doc. 159 at 111).
At trial, Ward reenacted what Gerber
showed him, describing it as ‘‘an open-
handed hit, I guess, to the shoulder that
was certainly not just a tap but it was not
something that was painful’’ (id. at 112).
Though Gerber disputes Ward’s trial dem-
onstration, claiming it to be more ‘‘a grab
and a squeeze’’ (Doc. 160 at 67), Gerber’s
cross-examination of Ward on this point
focused on asking if Ward would ‘‘like it if
[Ward’s] boss did that’’ to him (Doc. 159 at
119). According to Ward, Gerber did not at

any point appear to be in physical pain,
though he was visibly upset (Doc. 159 at
112–13, 117).

Gerber then reported the incident to
ONU campus security officer Eleanor
Laubis (Doc. 133 at 15–16; Doc. 160 at 69–
70). He gave Laubis a statement and dem-
onstrated for her a ‘‘tight TTT powerful
squeezing’’ on a door knob (Doc. 133 at 19–
20). Laubis examined Gerber’s shoulder
and found no signs of swelling, bruising, or
trauma (id. at 31). Laubis suggested Ger-
ber call the campus hotline or the local
police, as campus security does not make
charging decisions (id. at 22–24). He did
call, but the county prosecutor declined to
pursue criminal charges (Doc. 159 at 155).

Gerber did not seek medical treatment
for his shoulder until October 18, 2013—
over a year after his run-in with Veltri and
ten days after filing an initial suit in state
court (Doc. 160 at 80, 103–04). Gerber
explained the circumstances to his treating
physician, Dr. Michael Muha, who diag-
nosed Gerber with a degenerative, partial-
ly torn rotator cuff (Doc. 55 at 11). Gerber
related to Dr. Muha that he experienced
regular shoulder pain dating back to his
time as a law student (Doc. 160 at 79–81).
Gerber was also an active weightlifter,
working out four to six times a week and
regularly bench-pressing amounts equal to
or exceeding his body weight (id. at 119–
20).

Dr. Muha concluded—and Gerber does
not dispute—that Veltri’s contact did not
cause Gerber’s degenerative rotator cuff
tear (Doc. 55 at 24; Doc. 160 at 103). Dr.
Robert Anderson, an orthopedic surgeon
and Rule 35 expert who examines around
twenty shoulder injuries per week, con-
curred that the contact as described and
demonstrated to him could not have
caused the tear (Doc. 161 at 16–17, 23; Tr.
Ex. 121). Still, Dr. Muha testified it was
‘‘very plausible and reasonable’’ that Vel-
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tri’s touch caused pain by exacerbating the
tear, also freely admitting this conclusion
was based solely on Gerber’s description,
without even a demonstration of the al-
leged grab:

[W]e didn’t really get into the details of
the shoulder—[Gerber] never used
the—or the whatever happened to his
shoulder, the grab. We—basically I nev-
er got into the details of exactly how
that happened other than he related that
is what brought and provoked the symp-
toms, and so that’s—to me there’s no
reason to suspect that there’s any other
reason to do thatTTTTI didn’t really have
any reason to look further than that
(Doc. 55 at 16, 20).

Dr. Anderson could not recall a circum-
stance in his twenty-five years as a sur-
geon in which a shoulder grab like the one
Gerber demonstrated caused or exacerbat-
ed pain and suffering related to a partially
torn rotator cuff, though Dr. Anderson did
admit there could be a temporary increase
in pain, which is ultimately subjective
(Doc. 161 at 24–25, 48).

Gerber claims he suffered mental an-
guish in addition to aggravation of his
shoulder. Shortly after October 8, 2012,
Gerber contacted Dr. William O’Brien, a
clinical psychologist with whom he had
treated in 2007 (Doc. 159 at 7–8). Dr.
O’Brien had no availability, so he referred
Gerber to Dr. Carissa Wott, who treated
Gerber six times between October 26, 2012
and November 27, 2012 (Doc. 133 at 58–59,
64). As this was Gerber’s first visit, Dr.
Wott had no basis to compare Gerber’s
mental state before and after October 8
beyond Gerber’s own report (id. at 71–72).
Dr. Wott diagnosed Gerber with adjust-
ment disorder, mixed anxiety, and depres-
sion; based on Gerber’s account, she found
some of his symptoms to be ‘‘long stand-
ing’’ (id. at 72). She explains that a person
suffering from these conditions ‘‘would
have more difficulties’’ coping with situa-
tions a reasonable person would be able to

handle in everyday life (id.). Dr. Wott
opines that the October 8 incident aggra-
vated Gerber’s anxiety and stress (id. at
74).

These mental stressors were nothing
new: Dr. O’Brien, who treated Gerber pri-
or to October 2012, worked with Gerber
back in 2007 on his feelings of isolation and
anxiety, and helped Gerber try to establish
coping mechanisms for workplace stres-
sors (Doc. 159 at 15). Father David Young,
who regularly counseled Gerber before
and after October 2012, recounts that Ger-
ber’s ‘‘spirits’’ deteriorated over time, but
cannot to say the date in question reflected
a noticeable change in Gerber’s demeanor
(id. at 167, 170).

CONCLUSIONS OF LAW

Gerber alleges Veltri’s shoulder touch
amounted to assault and battery under
Ohio tort law. Assault and battery are
distinct but closely related causes of ac-
tion.

[1–3] ‘‘[T]he tort of assault is defined
as the willful threat or attempt to harm or
touch another offensively, which threat or
attempt reasonably places the other in fear
of such contact. The threat or attempt
must be coupled with a definitive act by
one who has the apparent ability to do the
harm or to commit the offensive touching.
An essential element of the tort of assault
is that the actor knew with substantial
certainty that his or her act would bring
about harmful or offensive contact.’’ Smith
v. John Deere Co., 83 Ohio App.3d 398,
406, 614 N.E.2d 1148 (1993).

[4, 5] ‘‘A person is subject to liability
for battery when he acts intending to
cause a harmful or offensive contact, and
when a harmful contact results. Contact
which is offensive to a reasonable sense of
personal dignity is offensive contact.’’ Love
v. City of Port Clinton, 37 Ohio St.3d 98,
99, 524 N.E.2d 166 (1988) (citing Restate-
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ment (Second) of Torts §§ 19, 25 (1965)).
‘‘In order that a contact be offensive to a
reasonable sense of personal dignity, it
must be one which would offend the ordi-
nary person and as such one not unduly
sensitive as to his personal dignity. It
must, therefore, be a contact which is un-
warranted by the social usages prevalent
at the time and place at which it is inflict-
ed.’’ Restatement (Second) of Torts § 19.

[6] Intent is an essential element of
both torts. Liability for assault requires
that the actor actually intend to place an-
other in apprehension of a harmful or of-
fensive contact. See Smith, 83 Ohio App.3d
at 406, 614 N.E.2d 1148; see also Restate-
ment (Third) of Torts: Intentional Torts to
Persons § 103 cmt. f (Discussion Draft
2014) (‘‘For assault, the actor must intend
to cause another to apprehend that a
harmful or offensive contact is imminent.
Intent merely to cause another to appre-
hend that a contact is imminent is not
enough.’’).

Yet the kind of intent required for bat-
tery is an open question in Ohio. ‘‘There
are two main possibilities that courts have
taken seriously. The first is single intent:
the actor must intend to cause a physical
contact with the person of the plaintiff.
The second possibility is dual intent: the
actor must act with that single intent, but
also must intend, by that contact, either to
offend the other or to cause the other
bodily harm.’’ Restatement (Third) of
Torts § 101 cmt. f. Ohio has adopted the
Restatement (Second)’s definition of intent,
but courts have found that definition capa-
ble of supporting either approach. See id.
(‘‘[M]ost jurisdictionsTTT purport to follow
the Restatement (Second) of Torts defini-
tion of the required intentTTTT Unfortu-
nately, this definition itself is ambigu-
ous.’’). Lower appellate courts have split
on this issue in the absence of clear guid-
ance from the Ohio Supreme Court. Com-
pare, e.g., Feeney v. Eshack, 129 Ohio

App.3d 489, 493, 718 N.E.2d 462 (1998)
(‘‘[I]t is not necessary to intend the harm-
ful result; it is sufficient to intend the
offensive contact that causes the injury.’’),
with Tarver v. Calex Corp., 125 Ohio
App.3d 468, 483–84, 708 N.E.2d 1041
(1998) (‘‘To prove assault and battery un-
der Ohio law, a plaintiff must establish
that the defendant unlawfully touched him/
her with the intent of inflicting injury or at
least creating fear of injury.’’); see also
Restatement (Third) of Torts § 101 cmt. f
(grouping Ohio among ‘‘[j]urisdictions that
cannot be categorized as favoring either
approach’’).

[7] Yet, ‘‘[i]n most circumstances, the
choice between the two rules makes no
difference as to the actor’s liability.’’ Re-
statement (Third) of Torts§ 101 cmt. f.
Such is the case here. Under a dual-intent
theory, Gerber presented no evidence from
which this Court could infer Veltri intend-
ed to cause Gerber harm. Gerber devoted
considerable time at trial to framing this
incident as the culmination of years of
bullying by Veltri and others. But the rec-
ord does not reflect that Gerber’s com-
plaints of feeling personally targeted by
Veltri were communicated to Veltri such
that Veltri would be substantially certain
touching Gerber’s shoulder would be
harmful or offensive. Veltri intended only
to direct Gerber nearby to talk further.
This Court credits Veltri’s account.

[8] Because Veltri admitted he meant
to touch Gerber’s shoulder, Gerber ad-
vances a little further under the single-
intent approach. But not much further,
because he has not satisfied the remaining
element of battery: namely, that the con-
tact be harmful or offensive. While Veltri
acknowledged Gerber did not expressly
consent to the touch, he explained that ‘‘I
did not touch [Gerber] in a way that most
people in ordinary life would feel offensive.
I think it’s implicit when people talk and
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they put their hand on your shoulder, di-
rect you to a seat, that there’s consent’’
(Doc. 132 at 58–59). The Restatement
(Third), which Gerber urges this Court to
follow (Doc. 145 at 10), includes an illustra-
tion that closely mirrors Veltri’s explana-
tion.

Illustration 11 describes the following
scenario: ‘‘Ellen taps Roberta on the shoul-
der in a movie theater, asking Roberta to
turn off her cell phone. The tap aggravates
a preexisting shoulder injury, causing Ro-
berta bodily harm. Ellen is not subject to
liability to Roberta for battery.’’ Restate-
ment (Third) § 101 cmt. f. The Restate-
ment further explains:

In this case, Ellen satisfies single intent
(because she intends to contact Rober-
ta), but does not satisfy dual intent (be-
cause she does not intend to cause harm
or offense). Nevertheless, the choice of
rule is immaterial, because apparent
consent precludes liability: it is reason-
able for Ellen to believe that Roberta
does not object to the ordinary, minor
physical contact of a tap on the shoulder
to get her attention. The doctrine of
apparent consent significantly limits an
actor’s potential liability for battery. It
applies, of course, even in cases where
the plaintiff does not actually consent to
the contact intended by the actor.

Simply put, even accepting their strained
relationship, ‘‘it [was] reasonable for [Vel-
tri] to believe that [Gerber did] not object
to the ordinary, minor physical contact’’ of
touching Gerber’s shoulder to direct his
attention to the faculty lounge. Id.

[9] Moreover, the facts here present
an even clearer case of no liability, because
there is no evidence that the contact was
either physically harmful or offensive to a
reasonable sense of dignity. While Gerber
claims his shoulder hurt following the con-
tact, these complaints of pain are belied by
the record. First, campus security officer
Eleanor Laubis saw no physical evidence

of any injury when she examined him al-
most immediately following the incident.
Second, Gerber waited over a year before
seeking medical attention (a date which
coincided with the filing of the initial state-
court lawsuit). Third, Gerber had previous-
ly been diagnosed with a degenerative par-
tial tear of his rotator cuff, which corrobo-
rates Gerber’s reports of chronic shoulder
pain dating back to his student days. Ger-
ber makes much ado out of Dr. Muha’s
conclusion to a reasonable degree of medi-
cal certainty that the contact exacerbated
Gerber’s torn rotator cuff. But Dr. Muha
admits he formed this opinion based solely
on the medical history as relayed by Ger-
ber. Dr. Muha also allows that Gerber’s
weightlifting could have caused the pain,
but he did not consider it because Gerber
‘‘didn’t relate that that was what it was’’
(Doc. 55 at 21). In other words, in the
absence of any physical evidence of injury,
Dr. Muha relied solely on Gerber’s word.
In light of the other record evidence, this
Court finds that Gerber’s word fails to
carry his burden to show Veltri’s touch
caused physical injury.

[10] Nor was the contact offensive to a
reasonable sense of personal dignity. Ger-
ber points to Dr. Wott’s opinion that Ger-
ber was traumatized by the encounter.
While this Court does not doubt the sinc-
erity of Gerber’s feelings of isolation and
frustration at ONU, Dr. Wott first met
Gerber after the incident, and had no
benchmark for determining the effect the
incident had on Gerber’s preexisting
psyche. Father Young, who knew Gerber
from well before, felt Gerber’s spirits dete-
riorated gradually and did not significantly
change around October 2012.

Moreover, Dr. Wott also opines that
Gerber had difficulty coping with experi-
ences the way a reasonable person would.
‘‘In order that a contact be offensive to a
reasonable sense of personal dignity, it
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must be one which would offend the ordi-
nary person and as such one not unduly
sensitive as to his personal dignity. It
must, therefore, be a contact which is un-
warranted by the social usages prevalent
at the time and place at which it is inflict-
ed.’’ Restatement (Second) of Torts § 19.
This Court finds Veltri’s contact, a hand on
the shoulder, was not unwarranted by so-
cial usages. Such contact is common not
only between friends and colleagues, but
also between strangers. This is not a case
involving an intentional, patently offensive
gesture, such as blowing cigar smoke in
the face of an anti-smoking advocate. See
Leichtman v. WLW Jacor Commc’ns, 92
Ohio App. 3d 232, 235 (1994). To the extent
Gerber suffered psychic harm from the
contact, it is because he was ‘‘unduly sensi-
tive.’’ Restatement (Second) of Torts § 19.
And Gerber fails to show Veltri knew (or
had reason to know) Gerber would be un-
reasonably affected by such contact (see,
e.g., Doc. 132 at 45) (‘‘[Gerber] seemed
strangely offended.’’).

[11] Though the foregoing discussion
focuses principally on Gerber’s claim for
battery, his assault claim fails for largely
the same reasons. Gerber’s claim is not
that he apprehended the oncoming alleged
battery, but that once Veltri made contact
with his shoulder, he ‘‘thought [Veltri] was
going to punch [him]’’ (Doc. 160 at 71). But
the record is devoid of evidence that Veltri
intended for Gerber to apprehend any-
thing of the sort. See Restatement (Third)
§ 103 cmt. f (‘‘[D]ual intent is the appro-
priate requirement for assault.’’). Veltri
denied intending to place Gerber in appre-
hension of anything, and the record cor-
roborates his account. He took no ‘‘defini-
tive act’’ from which this Court could infer
he intended Gerber to apprehend a harm-
ful or offensive contact. Smith, 83 Ohio
App.3d at 406, 614 N.E.2d 1148. He made
no sudden movement toward Gerber. He
did not bring his free right hand toward
Gerber; in fact, he gestured away, toward

the faculty lounge. He did not say any-
thing to Gerber suggesting he intended to
physically harm Gerber. And Gerber was
already in an agitated state from his earli-
er confrontation with the law librarian.

Finally, Gerber adduced no evidence
that Veltri knew of Gerber’s heightened
state of apprehension such that he would
be offended. The record reflects no history
that would have led Veltri to believe with
substantial certainty that placing his hand
on Gerber’s shoulder (and making no ag-
gressive movements) would place Gerber
in fear of imminent harm. See Smith, 83
Ohio App. 3d at 406, 614 N.E.2d 1148.

CONCLUSION

An observer at trial could be forgiven
for assuming this case is about Gerber’s
decade-long struggle for appreciation from
his colleagues and administrators at ONU.
But it is not. The Complaint (Doc. 8 at
¶¶ 24–38), and this trial, concerned simply
whether Stephen Veltri assaulted and bat-
tered Scott Gerber on October 8, 2012.
This Court finds Gerber did not prove his
claim by a preponderance of the evidence.

This class, and this case, is dismissed.

IT IS SO ORDERED.
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